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EPA AND STATE HAZARDOUS WASTE
DISPOSAL FACILITY SITING POLICIES

FRIDAY, MARCH 25, 1994

House of Representatives,
Subcommittee on Environment, Energy,

and Natural Resources,
Committee on Government Operations,

Washington, DC.

The subcommittee met, pursuant to notice, at 9 a.m., in room
2154, Rayburn House Office Building, Hon. Mike Synar (chairman
of the subcommittee) presiding.

Present: Representatives Synar, Hayes, Hastert, and Mica.

Also present: Representative Clinger.

Staff present: Sandra Z. Harris, staff director; Sheila Canavan,
professional staff member; Elisabeth Campbell, clerk; and Judith

Blanchard, minority professional staff member.
Mr. Synar. Today the subcommittee will continue its examina-

tion of EPA's efforts to ensure that hazardous waste treatment,

storage and disposal facilities across the Nation adequately protect

human health and the environment.
With the implementation of more and more stringent environ-

mental regulations over the years, hazardous waste treatment,

storage and disposal capacity has dwindled. Indeed, as this sub-

committee noted in 1991, nearly half of all hazardous waste facili-

ties nationwide had closed or decided to close because they were
unable or unwilling to meet tougher Federal requirements. As the

economy continues to grow and capacity needs increase, we must
anticipate those needs and plan for safe, environmentally sound,

and hopefully cost-effective disposal options.

The public remains skeptical of many disposal options, however.

EPA and State siting decisions have a lot to do with that skep-

ticism. The patchwork of Federal and State laws governing the per-

mitting of hazardous waste disposal facilities has resulted in a

great deal of confusion and distrust among people living near exist-

ing or proposed facilities. This just isn't the NIMBY, or Not In My
Backyard, syndrome at work. Many people are truly concerned for

their health and safety when decisions are made to locate disposal

facilities, such as incinerators, near neighborhoods, schools, hos-

pitals or other population-intensive areas.

One thing is certain. The public needs to be brought in on the

ground floor of the permitting process so that meaningful participa-

tion and discussion can take place among citizens, industry, and
local, State, and Federal decision-makers. That is why I joined with
Mr. Clinger last year to introduce legislation designed to bring

(1)



local citizens and nearby communities into the permitting process
at the very beginning.
Today we will examine a case study in Union County, PA, lo-

cated in Mr. dinger's district where a hazardous waste incinerator
is proposed to be located within one-half mile of a Federal prison.

The proposal is currently pending before the Pennsylvania Depart-
ment of Environmental Resources. Many citizens who are here
today are wondering how EPA and Pennsylvania could permit an
incinerator facility so close to a Federal prison where evacuation in

the event of an emergency could be difficult at best. They are also
wondering whether the siting of this facility will adversely affect

nearby farming areas. Their concerns are legitimate, and they are
looking to their government leaders for answers.

In 1984, Congress directed EPA to develop location or siting

standards for new and existing facilities in order to protect human
health and the environment. So far, EPA has only established
standards prohibiting TSD facilities in flood plains or seismic fault

zones. The Agency's efforts in the late 1980's to restrict hazardous
waste disposal facilities in geologically sensitive areas, such as the
areas above vulnerable groundwater supplies, were rejected by the
Bush administration's Office of Management and Budget and ulti-

mately abandoned. A similar EPA effort to establish "buffer zones"
around proposed hazardous waste disposal facilities was also

dropped.
Obviously, Congress intended for EPA to be more specific in de-

veloping location standards. But, as usual, the States have had to

step in and fill the holes left by EPA. Several States, including
Pennsylvania and Texas, have siting standards far more stringent
than Federal standards. Notably, however, not all States do. We
will be examining what these States do to address their siting

standards and whether additional siting standards are necessary.
We will also be looking at the Agency's role in overseeing State
siting decisions.

I want to make clear today that waste disposal is not the only
option. In my view, EPA, States, and industry should first pursue
aggressive pollution prevention efforts before deciding to site a
waste disposal facility. Indeed, the Pollution Prevention Act of 1990
established a national hierarchy for waste management, which em-
phasizes pollution prevention.

I also want to make clear that this hearing is not a referendum
on commercial hazardous waste incineration as a valid disposal

technology. The activities of the commercial hazardous waste incin-

eration industry have been long tested and heavily regulated. And
commercial hazardous waste incinerators can achieve incredibly

high emissions reductions relative to other less-regulated combus-
tion alternatives, such as burning hazardous waste in boilers and
industrial furnaces. The subcommittee is currently working with
GAO to examine EPA's regulation of other combustion facilities,

such as cement kilns, and it may be the subject of a subcommittee
hearing down the road.

EPA has recognized the problems with these combustion facili-

ties, and last May issued its draft National Waste Minimization
and Combustion Strategy. The strategy is designed to focus Federal
and State efforts on revising and upgrading standards applicable to



boilers and industrial furnaces currently operating. In addition, the

EPA strategy will examine the need for additional incineration ca-

pacity, and the Agency has initiated a national dialogue on siting

standards. EPA will also explore the effect of indirect exposure to

combustion facility emissions—for example, risks posed by consum-
ing foods that are grown near a hazardous waste incineration facil-

ity. We will hear about the Agency's progress in implementing that

combustion strategy.

I want to welcome all of our witnesses here today, especially

those from Union County and others who have traveled to be here

at this hearing. I always appreciate hearing from those who are af-

fected by our laws.
Finally, I want to note that the subcommittee extended an invi-

tation to the State of Pennsylvania's Department of Environmental
Resources to present testimony at toda/s hearing, but regrettably,

they declined.

I also want to take this opportunity to thank my good friend and
colleague, Bill Clinger, for highlighting the problems encountered
by the citizens in his district and working with the subcommittee
to address these important issues.

At this time I would call on Mr. Clinger for what opening state-

ment he might have.
Mr. Clinger. Thank you very much, Mr. Chairman. I want to ex-

press my very deep appreciation to you for holding this oversight

hearing today. The hearing is going to address some of the most
contentious issues surrounding hazardous waste disposal, including

EPA's role in siting, permitting, and overseeing hazardous waste
facilities.

As long as I can remember, I have heard over and over again
that EPA's mission is, "to protect human health and the environ-
ment." Yet I think that today's hearing will raise many questions
as to whether this is occurring in relation to the permitting, siting,

and operation of hazardous waste facilities.

At the Federal level, we need to do a better job ensuring that we
are indeed protecting public safety. This hearing is prompted by a
situation in my own district which will be examined in depth today,

in this case, a hazardous waste incinerator is proposed to be lo-

cated literally next door to a 3,000-bed prison with no major high-

way access. In case of an accident or explosion, there would be no
way to evacuate this prison. The safety of prisoners, prison employ-
ees and the community would be jeopardized.
My colleague, Congressman Holden, as well as Senators Specter

and Wofford have all expressed serious concerns about this to

many of the witnesses who will be testifying today, as well as to

the Pennsylvania Department of Environmental Resources. In re-

sponse, I have introduced legislation, H.R. 2209, to provide a 2-mile

buffer zone around Federal prisons from the siting of hazardous
waste incinerators. However, EPA has the authority to do this

without additional Federal legislation.

I have numerous concerns about how EPA is addressing many of

these issues, or perhaps more accurately, not addressing these
issues. First, the Resource Recovery and Conservation Act, RCRA,
requires EPA, "to specify criteria for acceptable location of new and
existing treatment, storage or disposal facilities as necessary to



protect human health and the environment." So far, EPA has pro-
mulgated only two standards which restrict the siting of these fa-

cilities, one addressing flood plains and the other seismic fault
zones.
The question is, How did we end up with just these two criteria?

Is this enough to protect human health and the environment as
mandated by law? Should we have some further minimum stand-
ards in place? Currently, States are all over the map with siting
criteria for hazardous waste facilities, with safety zones, ground-
water protection and sensitive ecological areas. Some States have
safety zones, while others do not. Some States provide special
groundwater protection, while others do not.

In trying to get an overview of what is going on, EPA provided
me with their latest report describing States' siting criteria. Unfor-
tunately, the report is over 3 years old and is clearly outdated. This
leads me to conclude that none of us, including EPA, seem to know
exactly what States are doing in terms of siting criteria; and given
these wide differences, it doesn't appear that State siting criteria

is supported by scientific or health-based studies.

Second, the program is delegated to the States, and almost every
State has the authority to permit hazardous waste facilities. EPA
seems to have a minimal and unclear role in permitting facilities

except in areas where specific authorities have not been delegated.
Although the States are granted the permitting authority, it is ulti-

mately up to EPA to ensure that these facilities are permitted cor-

rectly according to Federal law.
Third, I am also very concerned that there is little oversight by

EPA in the operation of these facilities. EPA doesn't have any regu-
lar or formal reporting requirements for the States to report acci-

dents. In fact, EPA indicated that they rely on the States to inform
them if there is a problem. An earlier joint EPA-OSHA report on
which GAO is now doing a follow-up study indicated that there
were operational problems and violations at many facilities.

It is clear that EPA needs to be doing more than just relying on
others to call them when there is a problem.

In closing, I should note that I am very pleased that EPA is pur-
suing a new waste combustion strategy along with looking at risk

assessment guidelines, and I look forward to hearing how these ini-

tiatives will help address some of these concerns. I just want to as-

sure everyone that we haven't lost sight of our greatest concern,
the protection of public health and safety.

Again, Mr. Chairman, thank you for calling this hearing today.

Mr. Synar. Thank you, Bill.

Mr. Hastert for an opening statement?
Mr. Hastert. Thank you, Mr. Chairman. Thank you for conven-

ing this hearing today for the purpose of addressing the important
and controversial environmental issue we see in Mr. dinger's dis-

trict.

I share my distinguished colleague's concern in providing an ade-
quate protection for the public in all types of siting situations, such
as those for incinerators and landfills. Indeed, I can certainly iden-

tify with Mr. dinger's keen interest in satisfactorily resolving this

matter favorably for the citizens of his district as I, too, have some
environmental issues in my district. While the specific issues are



different, our goals are the same, to ensure the public safety of our
constituents.

I know that Mr. Clinger is working diligently to assist not only

those of you present today, but those who cannot attend this hear-

ing today, to ensure that your safety is not compromised in deter-

mining the location of the proposed incinerator. Let me assure you
that you could not have a better advocate than my esteemed col-

league from Pennsylvania Mr. Clinger.

I look forward to hearing our witnesses today as we examine this

important issue. Thank you.

Mr. Synar. Mr. Hayes from Louisiana.

Mr. Hayes. Thank you, Mr. Chairman. Rather than give an
opening statement, because we are invading the time of our Senate
and House colleagues, I would like to just make one brief observa-

tion.

The gentleman just spoke of risk assessment, and there are crit-

ics in the environmental community of the concept of risk assess-

ment. It is stated that the ulterior motive of it is to diminish envi-

ronmental goals.

Extraordinarily, in the district I represent, where on virtually

every occasion we deal with wetlands problems on the construction
of just about anything, there are many indeed very involved in the
environmental community who cannot understand how there are
such rigid criteria in some instances, in which a subdivision expan-
sion would be built, but virtually none of the same criteria and en-
vironmental concerns when someone is disposing of hazardous
waste.
This dichotomy ought to be explored, and the concept of risk as-

sessment can indeed be a very useful environmental tool on simply
exploring the possibility that just maybe we should have a much
greater concern about the disposal of hazardous waste, and criteria

expanded far beyond the floodplain and into some of the same
areas we explore when we are doing the same thing for other types
of dredge-fill or construction.

With that observation, I turn it back to you, Mr. Chairman.
Thank you for holding the hearing.
Mr. Synar. Thank you.
Mr. Mica from Florida.

Mr. Mica. Thank you, Mr. Chairman. Good to be with you, my
colleagues this morning. I like to title these hearings that we have
here. This morning I am going to give this one the title of another
failure of EPA.

I view this hearing this morning as giving light to another fail-

ure of EPA, a failure to protect the human welfare, safety, and life.

It is a failure also of EPA to keep its word, and it is also a failure

to focus on the true risks and true environmental problems.
Thank you, Mr. Chairman.
Mr. Synar. Thank you, Mr. Mica.
Our first panel this morning is two of our colleagues who are ob-

viously very interested in this issue, Arlen Specter, the U.S. Sen-
ator from Pennsylvania, and Tim Holden, Member of Congress.
At this time, Tim, just out of respect, let's let the Senator go

first. Both of your testimonies will be made a part of the record.

We ask you to summarize in about 5 minutes because a lot of your



constituents are out here that want to be heard today. Arlen, wel-
come.

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator Specter. Thank you very much, Mr. Chairman. I appre-
ciate the opportunity to testify before this very distinguished panel.
I am delighted to note my colleague, Bill Clinger, is ranking mem-
ber of the committee on Government Operations. It takes some
time to get there, and speaking for Pennsylvania, we are delighted
to see him in that position.

I appreciate the opportunity to testify, and I thank my colleague,
Congressman Holden, for deferring to me. We are still wrestling
with the budget. We do not have the sanity in the U.S. Senate
which is present in the House of Representatives. We were in
Wednesday night, Thursday morning until 3:30-4 a.m. and last

night until 10, and I have the first amendment up at 10, so I will

be well within the confines of a brief statement.
This is an issue of enormous importance in this country and in

this Congress and in the States. We have not addressed the issues
of waste disposal—hazardous waste, municipal waste, nuclear
waste—it is an overwhelming problem and very, very difficult.

I introduced legislation on this subject on February 25, 1993,
Senate bill 443, and I have visited the site in Union County on
many occasions, a site in Clarion County which had been con-
troversial, a site in East Liverpool, which is adjacent to Pennsyl-
vania, and waste disposal sites in Lancaster County and really all

over the State; and I believe that we need legislation on this issue
in a number of aspects.

The first aspect is the issue of need, and at this point, I do not
see that the need has been established for additional hazardous
waste disposal in Pennsylvania. That is not an easy thing to ascer-

tain, and it is not free from doubt. My conversations with the Envi-
ronmental Protection Agency and the Department of Environ-
mental Resources and every other source I can find leave that
question in doubt.

I was reassured on this point by a staff memorandum that I re-

ceived this morning that there is sufficient incineration capacity
until the year 20009, so we are about 18,000 years away. There
was actually one zero too many, it is the year 2009, so we shouldn't
represent it to be adequate for the year 20009. But I believe that

the issue of need has yet to be established, and I think that burden
is really on the people who assert an interest in building additional

facilities. I think that is a fair burden of proof to impose on them.
The issue of community involvement is a matter of overwhelming

importance, and I believe that it is indispensable that those who
seek to establish waste disposal sites make the first contact with
the community and try to get community agreement. I also believe

it is necessary to legislate a role for a community host committee
and financing for the committee to be able to operate and to get

the technical expertise, the representation and the assistance the
community needs to make an evaluation of all the facts, what is

in the community's interest and how to consider the matter. I think
the ultimate decision has to reside with public officials, either at



the Federal or State or local level, but I think the community has
to be heard; and it may well be that there are communities which
would be willing to undertake a host site for hazardous or other

kinds of waste.
I recall how difficult it was to get a prison in the eastern district

of Pennsylvania, which was enacted when I was district attorney

in the mid-1960's. The only site which was deemed suitable for a

prison for eastern Pennsylvania was New Jersey, put it across the
river into some other State which would have no say.

Finally, a site was located in Mount Gretna, almost a hundred
miles away, but now we find there are many communities all

around the country, and especially in Pennsylvania, which want to

have prison sites. I am not sure, but maybe there are some commu-
nities which would want to host hazardous waste sites.

The community in Union County is dead set against this oper-

ation, and I think their views have to be weighed very, very heav-
ily; and beyond their views, we have to program an institutional-

ization for considering community views.

The other aspect of tremendous importance is the location of the

prison in Union County. The evidence is reasonably clear that the

evacuation of the prisoners is not something which can be accom-
plished within a reasonable period of time if something should hap-
pen at the site; and to take the number of prisoners which are lo-

cated there and try to evacuate them is quite a matter of public

safety and public concern. I am pleased to see that the director of

the Federal Bureau of Prisons will be here today to give you the

specifics on that.

The final point, very briefly, is the interstate aspect; and I think
that the Congress really needs to legislate on that subject. The
Constitution of the United States prohibits one State from limiting

what can be brought within its State boundaries. As long as Penn-
sylvania accommodates its own hazardous waste, it cannot exclude

New Jersey hazardous waste; that is the interpretation of the Su-
preme Court of the interstate commerce clause. This interpretation,

however, leaves the Congress the authority to regulate interstate

commerce, and we can do just that.

So I am glad to see this hearing this morning. I am glad to have
a chance to speak briefly. I have a very extensive statement which
has been prepared by Morrie Ruffin of my office, who is a real ex-

pert in this field. I am not saying he is the only expert or the best

expert, but if you need to know something, call Ruffin. I can never
find him. He can give you lots of insights into this problem.

I would be glad to respond to a question; I would be glad not to

respond to a question.

[The prepared statement of Hon. Arlen Specter follows:]
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TESTIMONY BY SENATOR ARLEN SPECTER

ON

SITING OF HAZARDOUS WASTE DISPOSAL FACILITIES

BEFORE

HOUSE GOVERNMENT OPERATIONS COMMITTEE,
SUBCOMMITTEE ON ENVIRONMENT, ENERGY, AND NATURAL RESOURCES

MARCH 25, 1994

Mr. Chairman, members of the Committee, thank you for

inviting me to share my views with you on the very difficult

problem of siting hazardous waste disposal facilities.

All across the country communities are facing the vexing

issue of how they should react to proposals to site hazardous

waste incinerators in their midst. In my state of Pennsylvania a

site is currently under consideration for a permit to build a

hazardous waste incinerator. The communities surrounding this

site and others which have since been abandoned share a number of

common characteristics: the citizens in the area have been almost

unanimously opposed to the facilities; and, none of the

communities has had adequate resources to fully evaluate both the

reams of technical documents used by the applicants to support

their application and the siting criteria used by the

Pennsylvania Department of Environmental Resources in considering

the permit application.

In the case of Union County, Pennsylvania, where a site is

being considered for the construction of a hazardous waste

incinerator, there is an additional issue pertaining to the



location of this site adjacent to the Allenwood Federal

Correction Complex. Since, under the Resource Conservation and

Recovery Act (RCRA) , the Environmental Protection Agency

delegates hazardous waste facility permitting authority to the

states, the state is not required to give any consideration to

how the siting of such a facility will impact upon the operation

of the federal prison.

As a result, county residents now face the proposed siting

of a hazardous waste facility less than 1/2 mile from the

Allenwood Complex. This prison, which detains approximately

3,000 low-, medium-, and high-security inmates, is the largest

federal prison complex of its type in the country. According to

former Assistant Attorney General W. Lee Rawls, a complete

evacuation of the prison complex due to a large scale emergency

could not be accomplished in a short period of time. He informed

me in a letter dated October 8, 1992, that "more than two days

would be required if evacuation of the Allenwood complex were

necessary.

"

In response to a letter I sent to Kathleen Hawk, Director of

the Bureau of Prisons on October 13, 1993, she responded on

November 9, 1993, expressing the Bureau's encouragement of

efforts to address possible health, safety, and evacuation

concerns pertaining to hazardous waste facilities proposed to be

located close to Bureau institutions. Most recently, on January
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25, 1994, Assistant Attorney General Sheila Anthony provided the

U.S. Department of Justice's views regarding the siting of

hazardous waste incinerators adjacent to federal prisons to the

Senate Committee on Environment and Public Works. She expressed

to the Committee their concern with the difficulties of

evacuating a prison, the risk of exposure for a prison population

and staff, and potential civil rights implications associated

with the risk posed by an incinerator. The Department also

expressed its support for community participation in the facility

permit process and for explicit consideration of the unique

problems of federal prisons as a part of the host community.

I have been contacted by fellow members of Congress whose

districts have faced similar situations regarding the siting of

hazardous waste processing facilities near federal prisons. In

many of these communities, the prison authorities have worked

closely with members of the community to forge a cooperative

effort to handle emergency evacuation plans for the prisons. It

is my understanding that these evacuation plans, in many cases,

cannot by revised to account for the complications posed by the

added problem of an incinerator accident

.

Unless this issue and other issues relating to the

suitability of the site are resolved in the earliest stages of

the application process, communities and developers are destined

to find themselves embroiled in siting conflicts similar to the
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one over the facility owned by Waste Technologies Industries

(WTI) , in East Liverpool, Ohio. This facility, the newest of its

type built in the nation, has the capacity to burn as much as

60,000 tons of hazardous waste each year. Many serious questions

have been raised by local officials and citizens concerning

operation and safety of the facility, need for the additional

disposal capacity, and the possible impact of facility emissions

on the public health and safety of individuals living in close

proximity.

With the enactment of the Resource Conservation and Recovery

Act (RCRA) in 1976, the Comprehensive Environmental Response

Compensation and Liability Act (CERCLA) in 1980, the Superfund

Amendments Reauthorization Act of 1984, and the Emergency

Planning and Community Right to Know Act of 1986, we have made

considerable progress in addressing the nation's hazardous waste

problems. Awareness of the country's hazardous waste disposal

needs has increased significantly among federal, state, and local

government authorities, industry, and the general public. The

Environmental Protection Agency (EPA) , for example, has worked to

implement regulations which have helped us identify the magnitude

of this problem through the review of capacity assurance data and

the monitoring of hazardous waste flows between the states.

Industry has also become an increasingly committed participant by

implementing new waste minimization technologies and

manufacturing processes to reduce waste generation. These
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government and corporate initiatives have come to be seen by the

general public as the alternative to the increasing numbers of

large commercial treatment facilities being proposed by

developers in communities throughout the country.

We have made considerable progress in minimizing the

increase of the generation of hazardous waste. However, the

nation continues to produce more than 260 million tons of

reported hazardous waste each year. Fortunately, more than 90

percent of this waste is treated on-site and only 4 million tons

is exported between the states for treatment. In addition, the

EPA has implemented the Capacity Assurance Planning (CAP) process

to measure the amount of waste produced by each state and to

verify the amounts which must be shipped interstate for

treatment

.

Many states are working to achieve self-sufficiency in

hazardous waste management so that they will not have to continue

to rely upon other states for their hazardous waste disposal

needs. These states, according to waste-planning officials in

Pennsylvania, will have to consider siting modern pollution-free

landfills and, in some cases, incinerators within their boarders.

While states consider such expansions in disposal capacity, I

believe local communities should have a clear and unambiguous

role in determining whether the siting of a facility in their

community can be accomplished without threatening the health and
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economic welfare of its citizens. Moreover, the developer should

be required--to the greatest extent practicable- -to receive the

consent of the community before proceeding with plans to site a

hazardous waste treatment facility.

On February 25, 1993, I introduced S.443, the "Hazardous

Waste Facilities Siting Act of 1993." This bill sets forth a

procedure for linking the siting of hazardous waste treatment

facilities to community participation in the siting process. We

cannot expect the public to acquiesce in the siting of facilities

in their communities if they have been left out of the decision-

making process. This legislation requires the applicant, prior

to submission of any application to a state or federal permitting

authority for site approval, first to approach local governments

and the community residents to inform them as to the intention to

construct a hazardous waste disposal facility in their area. At

this point, the applicant is required to request the EPA

Administrator to establish a host community advisory committee to

assist the local community in reviewing the applicant's proposal.

The applicant must also provide written certification that the

siting of additional hazardous waste disposal capacity is

required by the state. Applicants who receive community consent

for their facilities would be given priority consideration by

federal and state permitting authorities.

Since states will not be authorized to site facilities



14

providing excess disposal capacity unless the applicant has

obtained consent from the local authorities, this will provide a

strong incentive for developers to explore every possible means

of fostering a constructive working relationship with

communities. The legislation also provides the host community

advisory committees with annual assistance grants of $100,000

until a final decision is made concerning the permit application.

Current law provides communities with a one-time grant of

$50,000. I believe this process will provide the public with a

meaningful voice in the decision of whether it is feasible to

site a hazardous waste disposal facility in their community.

Under our current laws, there is considerable uncertainty as

to just how much additional hazardous waste disposal capacity

must be sited to meet our current and future needs . The General

Accounting Office, the National Governors Association, and the

EPA all agree that the various methods used to calculate capacity

needs have produced less than credible data to accurately assess

the scope of our hazardous waste problem. We must have accurate

data describing the scope of the nation's disposal needs if we

are to find the most efficient means of disposing of hazardous

materials. My legislation also addresses this data problem by

requiring the EPA Administrator to standardize the national

hazardous waste data collection process.

As you know, inadequate data is not the only obstacle to
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solving the nation's hazardous waste disposal problems. As

states are encouraged to achieve self-sufficiency for their

disposal needs, they become increasingly reluctant to treat

hazardous materials from other states. The Supreme Court

decision in Chemical Waste Management v. Hunt holds that states

cannot discriminate against out-of-state waste and, therefore,

isolate themselves from the nation's hazardous waste disposal

problems. This decision rested on the 1978 decision,

Philadelphia v. New Jersey , that struck down a New Jersey law

that prohibited the importation of waste from outside the state.

Yet the question remains, how can states plan to provide disposal

capacity for their own hazardous waste when they have no ability

to control the amount of out-of-state waste going into their own

facilities? It is because of parallel state and federal

requirements for states to plan for their own waste disposal

needs that Congress must act to allow states to limit the

quantities of out-of-state waste going to their facilities.

Certainly, if a community decides that it supports the

siting of a hazardous -waste treatment facility designed to

receive out-of-state waste, and if the transportation of waste to

that facility poses no environmental or health threat to other

communities in the state, then consideration should be given for

the facility operator to be permitted to receive out-of-state

waste. However, if community consent to receive out-of-state

waste has not been obtained for such a facility, and the state

8
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has no excess disposal capacity, then the state should have the

ability to restrict the flow of out-of-state waste to these

facilities

.

I believe that local communities should have a dominant

voice in deciding whether hazardous waste treatment facilities

proposed for their area should be permitted to receive out-of-

state waste. Since the people in these communities must

ultimately shoulder the burden of any environmental or health

threats posed by hazardous waste disposal facilities, they should

be heard on the decisions to whether the facility should be

designed to handle quantities including out-of-state waste.

Mr. Chairman, few matters considered by your Committee are

as important to the public as preserving the environment and

safeguarding public health. Each requires us to make tough

decisions now so that we may pass a balanced system on to future

generations. The public, government, and industry must all

realize that we cannot achieve our goals for a cleaner

environment without some sacrifice from each and every interest

group and community. Industry must remain firmly committed to

removing pollutants from their waste streams, and the public must

recognize that the notion of "Not In My Back Yard" is not the way

to solve our problems. Yet, we cannot exclude communities from

the process of deciding how we should address our waste disposal

problems. I believe the environment must be viewed as one of our
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critical priorities, and I urge the Committee to continue its

work in improving federal waste management programs and

regulations so we can safeguard the environment for future

generations

.

10
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Mr. Synar. Thank you, Arlen. Let me take this opportunity to

thank you for coming over. I know this is of vital interest to you.
I think this shows that it is not a partisan issue, because sitting

next to you is a person who has been in the forefront of this issue,

along with Mr. Clinger and yourself, Mr. Holden, and he is doing
an excellent job leading on this.

Tim, we look forward to your comments at this time.

STATEMENT OF HON. TIM HOLDEN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF PENNSYLVANIA

Mr. Holden. Thank you, Mr. Chairman. I want to thank you,
Mr. Chairman, for holding this hearing today, and I want to thank
my colleague, Mr. Clinger, for all the assistance he has given me
on this very, very important issue and on H.R. 2209.

I also have a prepared extensive statement on this issue, but in

the interest of time, I think I will try to concentrate on one area
of my testimony, dealing with the evacuation of prisoners if there
should happen to be an accident at a hazardous waste facility.

Before coming to Congress, I spent 14 years in law enforcement,
7 of those as a county sheriff. I was a member of the prison board
which had jurisdiction over the operations of the Schuylkill County
Prison. We had approximately 180 prisoners in the Schuylkill
County Prison at any given time, and I could tell you that it was
a logistical nightmare trying to prepare an evacuation procedure
for 180 prisoners if there was a fire, or some type of accident re-

quiring an evacuation of those prisoners, for their own safety, and
for the safety, most importantly, of the citizens of Schuylkill Coun-
ty.

Speaking from my experience sitting on a prison board, and with
my indepth examination of the proposed hazardous waste inciner-

ator to be built in Union County, Pennsylvania, it just seems to me
that this makes absolutely no sense at all. If we are going to allow
a hazardous waste incinerator to be built within 2 miles of the
largest Federal prison complex in this country, we are going to cre-

ate a problem that I don't think will ever be able to be solved, as

long as there is potential for an accident that would require the
evacuation of prisoners from this site.

The Bureau of Prisons has said it would take 104 bus trips to

evacuate every prisoner that is going to be housed in the Allenwood
facility. To my knowledge, the staff consists of 650 people at the
Allenwood facility. There is no way that we could guarantee the

safety of the citizens of that area of Pennsylvania if we were going
to have to evacuate the prisoners from the prison facility, if some-
thing should happen.
Mr. Chairman, you stated at the beginning of your opening com-

ments that this is not just simply the not in my backyard syn-

drome, and I agree with that. This is an area of Pennsylvania that

is beautiful; it is rich in agriculture, and no one would want to see

a facility such as this constructed in that area.

But that is not the reason that Mr. Clinger and I have put forth

this fight. We are concerned with the safety of the people we rep-

resent; we are concerned with the safety of the Federal employees
who have to work at the institution, and we are concerned with the

prisoners who are housed there.
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Allenwood Prison is located on Route 15 where there are at least

10 accidents a week. It is a corridor where there is definitely a
need for infrastructure development for transportation, and if we
were to begin transporting hazardous waste on Route 80 and Route
15, the possibility for an accident, I believe, would be very great.

In closing, Mr. Chairman, I would just like to say that I thank
you for holding this hearing, I thank Mr. Clinger for all the work
he has done, and I would welcome the opportunity to answer any
questions that the committee might have.
[The prepared statement of Hon. Tim Holden follows:]
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STATEMENT OF THE HONORABLE TIM HOLDEN TO THE SUBCOMMITTEE ON

ENVIRONMENT, ENERGY, AND NATURAL RESOURCES

MARCH 25, 1994

I want to thank Chairman Synar for the opportunity to testify

today on the need for federal legislation regarding the siting of

hazardous waste incinerators near prisons. I am pleased to join my

colleague from Pennsylvania, Congressman Clinger, as well as

everyone else in attendance to discuss this important issue, which

has the potential to affect many Americans, not just those prisoners

housed adjacent to a proposed hazardous waste treatment facility.

Although I have serious questions about hazardous waste

incineration, we face a more pressing question today. We have a

responsibility to our constituents to protect them from a situation

that could be easily avoided. It is my hope that the proposed

federal siting legislation will provide this much needed protection

for all citizens living and working near a proposed hazardous waste

incineration facility.

A hazardous waste incinerator has been proposed for a site

directly adjacent to the Federal Correctional Complex in Allenwood,

Pennsylvania, across the Susquehanna River from my district. I am

concerned about this proposed facility because of the ramifications

that a possible accident might have for the prison inmates, the

corrections officers and other employees, as well as the members of

the community in Allenwood, Gregg Township, and surrounding areas.

An incinerator accident would be bad enough from an environmental

standpoint, but the added complication of evacuating thousands of
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prison inmates makes this particular site a potential recipe for

disaster.

Allenwood Prison is the largest federal prison complex of its

kind in the country. The facility houses approximately 3, 000

minimum, medium and maximum security inmates, while employing a

staff of 650. The prison is only accessible by Route 15, a

relatively small, yet well traveled route. The site for the

proposed hazardous waste incinerator is located directly across from

Allenwood Prison, and it is also accessible solely by Route 15. It

is particularly important to note that the stretch of Route 15

between Harrisburg and the New York Border averages 10 accidents a

week. It is obvious to me that in the event of an accident at the

incinerator, the lack of alternative evacuation routes poses a

serious problem.

Before coming to Congress, I was the Sheriff of Schuylkill

County, Pennsylvania. During my tenure as Sheriff, I regularly

moved prisoners between correctional facilities. Even under the

best of circumstances, transporting prisoners required the full

attention of staff members as well as an alternative course of

action if the transport did not go as planned. I was also a member

of the Board of the Schuylkill County jail, and have experience with

the kind of problems that transporting large numbers of prisoners

would create. I shudder to think about the logistical nightmare

that could become reality if an incinerator accident forced the

evacuation of a facility like Allenwood.
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The sheer numbers of prisoners poses the greatest problem,-

according to the Bureau of Prisons, it would take 85 bus trips just

to evacuate the inmate population. It would be hard to control the

inmates once they learn of the possible danger to their health and

well-being, making the job of moving them that much harder for the

corrections officers. In addition, the corrections officers and

support staff may also feel an obligation to take care of their own

families in a crisis situation.

Even if adequate transportation was available, adequate numbers

of staff were available to supervise the evacuation and the inmates

were disposed to evacuating in an orderly fashion, the question

remains: where could 3,000 minimum, medium and maximum security

prisoners be safely kept in the event of an emergency? Many of the

maximum security prisoners could be relocated to the U.S.

Penitentiary in Lewisburg, which is twenty miles away. However,

Lewisburg may not be able to absorb all of the overflow, and there

is still the question of the minimum and medium security prisoners,

who pose a serious threat to the community. To my knowledge, no

plan has been developed that adequately addresses this issue, and I

do not see how a plan could effectively deal with this problem.

During the course of a move, there would be a strong possibility of

escapes. The Bureau of Prisons simply would not have the resources

to move 3,000 prisoners while simultaneously having to go after any

inmates that escaped.

For obvious reasons, the Allenwood community and surrounding

areas are adamantly opposed to the hazardous waste incinerator that
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has been proposed in their area. I am personally concerned because

of the risks that are posed to these areas, as well as the risks

posed to my Congressional District, across the Susquehanna River. I

feel strongly that federal legislation is needed to establish

guidelines for building any new hazardous waste treatment facilities

near federal prisons, so that problems like those that could arise

at Allenwood can be avoided. It seems clear to me that this

legislation could have a tremendously positive impact on many people

who live and work near federal prisons. Mr. Chairman, I believe

that we have a responsibility to take the necessary steps to avoid

this situation. Siting legislation would insure that the nightmare

I have described would be easily averted.
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Mr. Synar. Thank you, Tim, for some very insightful testimony.
Do any of my colleagues have questions?
Mr. Clinger. I have no questions. I just want to thank Congress-

man Holden for his tireless work in this area and his leadership
in the area. I am delighted to receive the testimony.
Thank you for all you are doing.

Mr. Synar. Thank you, Tim. Thank you very much for helping
us put this hearing together today.

Mr. Clinger. Mr. Chairman, at this point I would ask unani-
mous consent to have a statement from Senator Wofford entered
into the record, and also to enter statements from several constitu-

ents in the city of Milan, MI into the record.

Mr. Synar. Without objection.

[The prepared statement of Hon. Harris Wofford and the infor-

mation referred to follow:]
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SENATOR HARRIS WOFFORD

STATEMENT

SUBCOMMITTEE ON ENVIRONMENT, ENERGY,
AND NATURAL RESOURCES

U.S. HOUSE OF REPRESENTATIVES
MARCH 25, 1994

Mr. Chairman and Members of the Subcommittee, I appreciate the

opportunity to submit my statement for today's hearing. The issue of

siting hazardous waste incinerators is one that needs thorough

investigation.

I wish to thank my Pennsylvania colleague Representative Bill

Clinger for his interest and leadership on this issue. He and

Representative Tim Holden recently added an amendment to H.R. 2178,

which would amend the Hazardous Materials Transportation Act by

requiring the Secretary of Transportation to study the safety of

transporting hazardous materials by motor carriers near federal prisons.

I intend to offer this amendment when similar legislation reaches the

Senate floor.

In Pennsylvania we have the issue of potentially siting a hazardous

waste incinerator near the Allenwood Federal Penitentiary. Today you

will hear from officials and other concerned residents from Union

County, Pennsylvania on the difficulties they have encountered on this

issue. In fact, the Union County Commissioners submitted an analysis of

siting issues prepared by the Union County Planning Department in June

1993. I urge the Subcommittee to carefully review this analysis and the

problems it raises by siting a hazardous waste incinerator near a federal

prison.

Citizens have a right to feel safe in their homes and communities.

An evacuation of a federal prison due to an incident at a nearby

hazardous waste incinerator poses an unnecessary risk to the local
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community as well as the prison population and staff. Difficulties could
arise regarding the evacuation process and the risk of exposure to the

prison population and staff. In addition, the Department of Justice Office

of Legislative Affairs recently wrote the Senate Environment and Public
Works Committee, on which I serve, that these issues as well as potential

civil rights issues could arise with the siting of a hazardous waste
incinerator near a federal prison. The Department also recognizes the

unique nature of prisons in the context of risk-based approaches to the

siting of hazardous waste incinerators.

I agree with the concerns raised by the Justice Department,
especially in regard to prisons. In addition, the Allenwood facility is

scheduled to received an increased number of individuals in the federal

witness protection program, which raise even more issues of

confidentiality during an emergency evacuation.

The taxpayers of Union County, Pennsylvania have borne a very

heavy burden over the past several years in determining the potential

consequences of siting a hazardous waste incinerator in their community.
The expansion of the Allenwood facility only exacerbates the problems. I

believe that the time has come for Congress to seriously address the

issue of siting hazardous waste incinerators near federal prisons.

Today's hearing demonstrates that seriousness. I look forward to

working with my colleagues in the House and Senate to ensure that

residents of surrounding communities are not unfairly burdened by
hazardous waste incinerators near federal prisons.



27

City ofMilan

Office ofCity Administration 147 Wabash Street • Milan, Michigan 48160-1594

313/439-1501

March 21, 1994

The Honorable Michael Synar
Chair, Energy, Environment and Natural Resources Subcommittee
House Government Operations Committee
B371-B Rayburn House Office Building
Washington, DC 20515

Dear Congressman Synar:

I am submitting these comments on behalf of the City of Milan,
Michigan to become part of the record of the hearing to be held on
March 25, 1994, before your subcommittee on the subject of the
United States Environmental Protection Agency's (EPA) development
of criteria regulating the siting of hazardous waste treatment,
storage, and disposal facilities.

Like the community of Allenwood, Pennsylvania, which Congressman
Clinger represents, the City of Milan is faced with a proposal to
construct a hazardous waste landfill and underground deep injection
well complex just outside of our city limits. This project also
had included plans to construct a hazardous waste incinerator,
which has at this point been scrapped due to public opposition.
The site chosen for this facility is located about 2 miles east of
the interstate highway U.S. Route 23. The property lying between
the highway and the proposed facility consists principally of the
Milan Federal Correctional Institution (FCI) . The only route to
and from the hazardous waste complex runs along the north side of
the FCI, directly past its front gate.

We feel that the siting of hazardous waste facilities in close
proximity to prisons is inappropriate and represents a very real
danger to the safety of area residents. Currently, the FCI deals
with emergencies such as fires by evacuating the affected part of
the prison to another secure area within the prison perimeter. In
the event of the release of a volatile toxic material, this type of
response would not be sufficient. The prison authorities could be
faced with the need to remove the staff and prisoners from the FCI
to avoid exposure. The amount of staff and vehicles necessary for
a safe, orderly, and swift evacuation of a prison facing this type
of emergency do not exist at the Milan FCI. Local emergency
response personnel will not be available, as their first priority
will be the safety of our citizens.
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The Honorable Michael Synar
March 21, 1994
Page 2

Likewise, local school and transit buses would probably be needed
for transporting children out of our nearby schools. Off-duty
prison staff, many of whom live nearby, might feel that their first
priority is the safety of their families, and not that of the
prisoners. When Hurricane Andrew forced the evacuation of the
Miami FCI , it took several days to accomplish. A toxic chemical
release will not allow for an evacuation on that time span. We as
a community fear that if there is a need to evacuate the prisoners
in a rush to avoid exposure, prisoners may escape in the confusion,
and pose a threat to the safety of our residents over and above
that caused by the chemicals.

The risks associated with the siting of a hazardous waste facility
near a prison come not only from chronic and acute releases at the
facility itself, but also from the transportation of the wastes to
the site. The majority of releases associated with hazardous waste
disposal occur during transportation. Every truck entering the
facility proposed for Milan will pass the Milan FCI. As the final
common path, this road will have the greatest probability of
accident. Any attempt to establish criteria regulating hazardous
waste facility siting near prisons must include consideration not
only of the proximity of the prison to the disposal site, but must
also require examination of the transportation routes to be used in
the delivery of waste to the facility.

Prisons, both Federal and local, are generally regarded by the
public as undesirable land uses. Due to lower property values near
prisons, and a perception of these areas as unsuitable for
development as commercial or residential areas, we may see an
increase in the proposed siting of other types of "undesirable"
facilities near prisons in the future. Allenwood, PA and Milan, MI
may only be the start of this trend. Arguments regarding the
fairness of concentrating unpopular or dangerous facilities in a
single community aside, the special nature of the prison
population and the need to insure their secure isolation from the
public requires that facilities which could endanger that security
not be allowed nearby.

The EPA, under RCRA, has authority for developing national criteria
for the siting of hazardous waste facilities. To date, these
standards do not address the issue of the appropriateness of
allowing these facilities near prisons, or indeed, any other
facility which would be difficult to evacuate, such as hospitals or
nursing homes. The State of Michigan, which has been delegated the
authority to issue permits for hazardous waste facilities by the
EPA, also has no criteria relating to siting near prisons. A state
Siting Review Board may consider the effect of a new facility on a
nearby prison if it wishes, but there is no requirement to do so,
and no guidelines are provided to assess this impact.
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The Honorable Michael Synar
March 21, 1994
Page 3

We support the development of national standards establishing
minimum separation distances between new hazardous waste treatment,
storage, and disposal facilities and institutions which consist of
populations incapable of swift and safe evacuation, specifically
but not limited to, Federal and local prisons. We believe these
criteria should also address the proposed transportation routes,
both road and rail, and their proximity to the affected
institutions. The development of these standards at the Federal
level is needed to end the range of criteria used or not existing
in different states, and to address an issue that is appearing in
several regions of the country. The first responsibility of every
level of government is to protect the people. Establishment of
separation standards to protect prisons, hospitals, and nursing
homes from the risks posed by hazardous waste facilities will
protect the people of Milan and of the United States, and should be
developed and implemented quickly.

Sincerely,

Kevin A. Serpa
Member, Milan City Council

49-436 98-2
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Mr. SYNAR. Our first witness here is Ms. Kathleen Hawk, direc-

tor of the Federal Bureau of Prisons. She is accompanied by Caro-
lyn Sabol, deputy general counsel, and James Warner, deputy chief
of the Office of Emergency Preparedness.

In order not to prejudice past or future panels, it is the policy

of this subcommittee to swear all witnesses in. Do you have any
objection to being sworn in?

Stand and raise your right hand, all of you who may be testify-

ing.

[Witnesses sworn.]
Mr. Synar. Welcome. Ms. Hawk, we look forward to your testi-

mony. Your entire testimony will be made a part of the record. At
this time, we would like for you to summarize in about 5 minutes

STATEMENT OF KATHLEEN HAWK, DIRECTOR, FEDERAL BU-
REAU OF PRISONS, DEPARTMENT OF JUSTICE, ACCOM-
PANIED BY CAROLYN SABOL, DEPUTY GENERAL COUNSEL,
AND JAMES WARNER, DEPUTY CHIEF, OFFICE OF EMER-
GENCY PREPAREDNESS
Ms. Hawk. Thank you.
Good morning, Mr. Chairman and members of the subcommittee.

I certainly appreciate the opportunity to appear before you today.
With me today are Carolyn Sabol, who is our deputy general coun-
sel, and Jim Warner, who is the Deputy Chief of our Office of
Emergency Preparedness.

In 1991, USPCI, U.S. Pollution Control Inc. submitted an appli-

cation to locate an incinerator in Allenwood, PA. The proposed site

is within 1,500 feet of the property line of our Federal correctional

complex, which houses approximately 3,000 minimum, low, me-
dium, and high security inmates and employs approximately 1,000
staff. This complex also includes the Bureau of Prisons' long exist-

ing Federal Prison Camp.
In Milan, MI, Envotech Partnership, Ltd., is proposing to locate

a hazardous waste landfill within close proximity to our Federal
correctional institution which houses approximately 1,500 low secu-

rity inmates and employs approximately 400 staff.

As a prison administrator, I believe that the siting of hazardous
waste facilities near prisons presents unique problems, especially

with regard to evacuation and emergency preparedness. The Bu-
reau of Prisons has serious concerns regarding the safe and orderly

evacuation of staff and inmates in the event of a large-scale emer-
gency at a hazardous waste facility.

If hazardous waste facilities are placed within close proximity to

Bureau of Prisons institutions, they must be designed, built, oper-

ated, and regulated so as to avoid emergencies, and thus, the need
for evacuation. The health and safety of inmates, staff, and, of

course, the public is of paramount concern. Equally crucial is pre-

venting the perception by staff and inmates that they might be
harmed by emissions from an incinerator. If such an emergency
should occur and requires evacuation of the Bureau of Prisons in-

stitution, we do not believe that we can adequately evacuate our
facilities in a timely and secure manner without endangering pris-

on staff, inmates, and the community.
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Evacuation of a prison complex would require extensive staff su-

pervision, particularly for higher security inmates, and would be a
very time-consuming process. In order to evacuate the complex at

FCC Allenwood, the majority of the inmates would first have to be
placed in hand and leg restraints and searched to ensure that they
possess nothing that could aid their release from the restraints.

Next sufficient vehicles to transport the entire inmate population
would be needed. Even if needed transportation vehicles were not
already being used by the civilian population and were available to

us, there is a question as to which egress routes would be open.

In Allenwood, Route 15 is the only north-south arterial route in

the area, and it is, therefore, the only access road both for the Bu-
reau of Prisons facilities and for USPCI's incinerator. Similarly, in

Milan, MI, Arkona Road is the primary access route for FCI Milan
and for the proposed Envotech landfill.

Thus, not only do the limited access routes by road at both facili-

ties pose severe limitations on evacuation, they also cause concern
should an accident involving hazardous waste occur on the access
routes. Assuming that no route is available for evacuation, the Bu-
reau of Prisons would need to find safe harbors or alternative hous-
ing for all inmates at Allenwood or Milan who would otherwise be
evacuated.

Safe harbors could be located within gymnasiums or other large

areas within our prisons. Windows, doors, and vents would be cov-

ered with plastic. Air handlers would be shut down. This approach,
however, would only be useful for certain kinds of emergencies, and
only for a very limited amount of time before oxygen depletion
would become a concern. Also, in some instances there may not be
enough time to move inmates into a safe harbor.

If complete evacuation of the prison complex is required as a re-

sult of a large-scale emergency, our experience shows it cannot be
accomplished in a short amount of time. The Bureau of Prisons has
had to evacuate inmates on three occasions.

In 1987, it took over 27 hours and over 22 hours, respectively,

to evacuate inmates after disturbances at the U.S. penitentiary in

Atlanta and the Federal Detention Center in Oakdale, LA. In 1992,
at the Metropolitan Correctional Center in Miami, FL, the evacu-
ation necessitated by Hurricane Andrew took us over 46 hours,
even with advance warning of the impending storm.
Based upon these past experiences, it is evident that a substan-

tial amount of time would be required if full-scale evacuation at ei-

ther Allenwood or Milan were necessary, especially if no advance
warning of an emergency and the need to evacuate is afforded or
is possible.

The daily maintenance of the good order and security of Federal
correctional institutions poses an additional difficulty where a haz-
ardous waste facility is located close by. Unlike free individuals, in-

mates cannot decide where they want to live. They cannot choose
to move out of the area if a hazardous waste facility is built next
door. Instead, the Bureau of Prisons is entrusted with their care.

If hazardous waste facilities are built within close proximity to

Bureau of Prisons facilities, inmates are likely to perceive that
there will be effects of the hazardous waste facilities. This percep-
tion will likely result in inmates becoming distressed or even pan-
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icked. Such an environment would create the potential for serious
disruption of Bureau of Prisons facilities. The Bureau of Prisons
also could be subjected to a large number of legal actions relating
to the effects, whether actual or perceived, of these waste facilities.

Consequently, we appreciate congressional efforts to provide for

community participation in the siting of hazardous waste facilities

and explicit consideration of the unique problems of Federal pris-

ons. As you may be aware, the U.S. Department of Justice recently
expressed its support for the general intent of proposed legislation

that seeks to address the siting of hazardous waste facilities within
close proximity to Federal prisons. I have attached a copy of the
Department's letter to the chairman of the Subcommittee on En-
ergy and Commerce, Congressman Dingell, to my primary testi-

mony. The Department believes that legislative or administrative
action may well be appropriate to address the unique problems of
prisons in the context of a risk-based approach to the siting of haz-
ardous waste facilities.

In conclusion, the locating of hazardous waste facilities within
close proximity to Federal prisons and, in particular, next to a
large prison complex housing numerous medium and high security
inmates may present unique and serious problems for correctional
management. As stated previously, the Bureau of Prisons has
grave concerns as to whether or not it can ensure effective, timely
and secure evacuations of our facilities in the event of a hazardous
waste emergency.
Mr. Chairman, this concludes my formal statement, and I would

be pleased to answer any questions you or other members of the
subcommittee might have.
[The prepared statement of Ms. Hawk follows:]
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Summary Statement of Kathleen M. Hawk, Director
Federal Bureau of Prisons

Before the
Subcommittee on Environment, Energy and Natural Resources

March 25, 1994

It is the mission of the Bureau of Prisons to protect society by

confining offenders in the controlled environments of prisons and

community-based facilities and to assist offenders in becoming

law-abiding citizens. This includes providing inmates with a

safe, humane, and appropriately secure environment. The

Department of Justice and the Bureau of Prisons have concerns

regarding the siting of hazardous waste facilities, particularly

incinerators, in close proximity to Federal prisons. It is

imperative that any hazardous waste facility built in close

proximity to a Bureau of Prisons institution, be designed, built,

operated, and regulated so as to avoid emergencies and, thus, any

need for evacuation.

The health and safety of inmates, staff, and, of course, the

public is of paramount concern. Consequently, the Department of

Justice appreciates Congressional efforts to review the siting of

hazardous waste facilites near Federal prisons. Recently, the

Department of Justice expressed its support for the general

intent of proposed legislation that seeks to address the siting

of hazardous waste facilities within close proximity to Federal

prisons. The Department of Justice believes that legislative or

administrative action may well be appropriate to address the

unique problems posed by prisons in the context of a risk-based

approach to the siting of hazardous waste facilities.
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Statement of Kathleen M. Hawk, Director

Federal Bureau of Prisons

Before the

Subcommittee on

Environment, Energy and Natural Resources

March 25, 1994

I. Introduction

Mr. Chairman and members of the Subcommittee, I appreciate the

opportunity to appear before you today and to provide you with

the Department of Justice's and the Federal Bureau of Prisons'

(BOP) comments regarding the siting of hazardous waste

facilities, particularly incinerators, within close proximity to

BOP facilities.

The Department of Justice believes that it is important that the

potential impact of siting a hazardous waste management facility

in close proximity to a federal prison be considered in the

siting process. The health and safety of inmates, staff, and, of

course, of the public is a paramount concern. Egually crucial is

preventing the perception by staff and inmates that they might be

harmed by emissions from the incinerator.

It is the mission of the Bureau of Prisons to protect society by

confining offenders in the controlled environment of prisons and

community-based facilities and to assist offenders in becoming

law-abiding citizens. This includes providing inmates with a
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safe, humane, and appropriately secure environment.

Consequently, the Department of Justice has concerns regarding

the siting of hazardous waste facilities within close proximity

to BOP prisons. I will discuss BOP's emergency preparedness and

evacuation concerns in the event of an emergency at such a

facility, and then offer some comments on legislation dealing

with hazardous waste facilities near prisons.

A. Pending Applications

My comments will focus primarily on two pending applications to

permit hazardous waste facilities. One is for an incinerator, to

be located next to our prisons in Allenwood, Pennsylvania. The

other is for a landfill to be located in Milan, Michigan.

With respect to the Allenwood, Pennsylvania site, in 1991, the

United States Pollution Control Incorporated (USPCI), a

subsidiary of Union Pacific Corporation, filed an application

with the Pennsylvania Department of Environmental Resources

(PaDER) to site a hazardous waste incinerator in Gregg Township,

Union County, Allenwood, Pennsylvania. We understand that USPCI

also intends to apply to operate an ash landfill on-site. The

proposed site is within 1,500 feet of the property line of BOP's

new Federal Correctional Complex (FCC) and within one mile of

BOP's long established Federal Prison Camp (FPC). USPCI's

application was filed after construction of the FCC had begun.

-2-
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The Bureau of Prisons has been an active member of the Allenwood,

Pennsylvania, community for the past 4 2 years, beginning with the

opening of the Allenwood FPC in 1952. Currently, there are

approximately 607 minimum security level inmates and 154 staff at

FPC Allenwood. BOP's new Federal Correctional Complex (FCC),

which began receiving inmates last year, now houses approximately

3,056 low, medium, and high security inmates and employs

approximately 1,006 staff. FCC Allenwood is currently at its

projected capacity.

As to the Milan, Michigan site, on November 1, 1993, Envotech

Partnership, Ltd. (Envotech) resubmitted a revised application to

the Michigan Department of Natural Resources (MDNR) to site a

hazardous waste landfill in Augusta Township, Washetaw County,

Michigan. The proposed location is within one mile of the BOP's

Federal Correctional Institution (FCI) in Milan, Michigan.

Envotech previously submitted an application to site a hazardous

waste incinerator at this proposed site, but announced recently

that it is instead proposing to site a hazardous waste landfill.

As part of the proposed landfill project, Envotech also has

applied to the U.S. Environmental Protection Agency for a permit

to construct and operate an underground injection well system.

The system would be used to dispose of wastewaters generated by

operations at the site.

-3-
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In December 1993, MDNR determined that Envotech's application to

site a hazardous waste landfill was administratively incomplete.

Although it is not clear when Envotech will resubmit its

application, BOP continues to monitor the application process.

Adjacent to the proposed Envotech site, there is also an existing

contaminated landfill, known as the Arkona Road Landfill. It is

owned by a company that is affiliated with Envotech.

The BOP established its facility in Milan, Michigan in 1933. FCI

Milan houses approximately 1,500 low level security inmates and

employs approximately 400 staff. It also includes a detention

unit that houses approximately 100 pretrial detainees from the

Detroit area. The detainees range from minimum to high level

security classifications.

B. BOP Efforts

Since learning of the proposals to locate a hazardous waste

incinerator in Allenwood, Pennsylvania, and a hazardous waste

landfill in Milan, Michigan, the BOP has monitored these

applications closely. We have done this primarily because the

proximity of these proposed facilities to our institutions raises

serious issues related to the potential evacuation of these

facilities and other health and safety concerns if the facilities

are not operated properly and safely. The local communities in

Allenwood and Milan have expressed opposition to these facilities

because of concerns as to their location and because of possible

-4-
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health concerns regarding their operation. Because of our

evacuation concerns in the event of an accident at these

hazardous waste facilities, the BOP plans to continue monitoring

the siting processes.

On January 15, 1992, at a public hearing during the Phase I

siting process for the USPCI incinerator, the BOP made a public

statement expressing its concerns, based on available information

at the time, regarding evacuation of the prison complex and

possible threats to the health and safety of staff, inmates, and

visitors. As appropriate, the BOP plans to continue to submit

its comments concerning the USPCI and Envotech proposals in

accordance with the respective state permitting processes.

In the meantime, the Department of Justice and BOP

representatives have met with interested parties, including

Congressional members and local interest groups, in order to

obtain more information about the USPCI and Envotech proposals.

Department of Justice and BOP representatives have also met with

officials of the U.S. Environmental Protection Agency and state

environmental agencies in order to obtain information and

consider our options in addressing the potential effects of these

projects on BOP operations.

-5-
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II. BOP's Evacuation and Emergency Response Concerns

I have reservations about the applications to site hazardous

waste facilities within close proximity to our prisons. As a

prison administrator, I believe that the siting of hazardous

waste facilities near federal prisons presents unique problems,

especially with regard to evacuation and emergency preparedness.

The BOP has serious concerns regarding the safe and orderly

evacuation of staff and inmates in the event of a large scale

emergency at a hazardous waste facility. I do not have the

technical expertise to say what the potential is for such an

emergency, but if such an emergency does occur, and requires

evacuation of a BOP institution, we do not believe that the BOP

can adequately evacuate its facilities in a timely and secure

manner without endangering prison staff, inmates, and the

community.

Each facility of the Bureau of Prisons has an evacuation plan in

place at the time of its activation. That evacuation plan is

updated periodically as appropriate. Although we cannot disclose

the full specifics of any particular BOP plan because such

disclosure might compromise the security of our institutions, we

hope that the following information will clarify the BOP's

concerns.

-6-
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Evacuation of a prison complex would require extensive staff

supervision, particularly for higher security inmates, and would

be a time consuming process . In order to evacuate the complex at

FCC Allenwood, for example, the majority of the inmates would

first have to be placed in hand and leg restraints. Next,

sufficient vehicles to transport the entire inmate population of

both the FCC and the FPC would be needed. Buses generally carry

a maximum of 35 inmates per trip. Thus, evacuation of the FCC

and the FPC at Allenwood would entail approximately 104 outbound

bus trips. Local resources, such as school buses and public

transportation, would most likely be used for the civilian

population and would not be available for the BOP's evacuation of

inmates. This would further hamper the BOP's evacuation efforts

since the BOP normally relies not only on using its own vehicles,

but also on non-BOP vehicles in times of emergency.

Even if sufficient transportation were available, there is a

question as to which egress routes would be available. The USPCI

incinerator site is located on Route 15, north of the village of

Allenwood and approximately six miles north of the intersection

of Interstate 80 and Route 15. Because Route 15 is the only

North-South arterial road in the area, it is the only access road

both for the BOP's facilities and for USPCI 's incinerator. See

Attachments 1 and 2 , Maps

.

-7-
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Similarly, in Milan, Arkona Road is the primary access route for

FCI Milan and the proposed Envotech landfill. Thus, not only do

the limited access routes at both facilities pose severe

limitations on evacuation, they also cause concern should an

accident involving hazardous wastes or any other chemical or

toxic substance occur on the access routes. Any congestion or

blockage of major access routes at Allenwood or Milan or any

adverse weather conditions could create serious impediments to

evacuation.

Assuming that no route is available for evacuation, the BOP would

need to find "safe harbors" or alternative housing for all

inmates at Allenwood or Milan who would otherwise be evacuated.

"Safe harbors" could be located within gymnasiums or other large

areas within the prisons. Windows, doors, and vents would be

covered with plastic. Air handlers would be shut down to help

stop the influx of outside air. This approach, however, would

only be useful for certain kinds of emergencies, and only for a

limited time before oxygen depletion, access to food, water, and

toilet facilities would become a concern. Also, it may take too

much time to determine or confirm the nature of a particular

emergency for safe harbor to be a viable solution.

Another alternative would be to walk the inmates out of the

prison facilities. Camp inmates could be led out of the

facilities with minimal supervision. As previously mentioned,

-8-
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however, higher security level inmates would require some type of

restraints and substantial staff presence to coordinate and to

provide protection during such an evacuation. To secure those

inmates in restraints and walk them away from the complex would

take a large number of staff. If staff were unable to secure

such inmates, walking them away from the prison would present

serious concerns for the community's safety.

There may be further complications in the event of a large scale

emergency. For example, BOP staff may be unable to report to

work. Inmates may panic, making evacuation more difficult.

Higher security prisoners may refuse to comply with staff orders

to evacuate or to go to a "safe harbor," instead using the

emergency as an opportunity to disrupt prison operations and

security or even to attempt an escape.

If complete evacuation of the prison complex were required as a

result of a large scale emergency, our experience shows that it

cannot be accomplished in a short amount of time. The BOP has

had to evacuate its staff and inmates on two occasions.

In 1987, it took over 27 hours to evacuate inmates after the

disturbance at the Unites States Penitentiary in Atlanta. In

1992, at the Metropolitan Correctional Center in Miami, Florida,

the evacuation necessitated by Hurricane Andrew took just over 46

hours, even with advance warning of the impending storm.

-9-
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Although inmates at Miami were also of various security levels,

including higher security levels, MCC Miami housed only 1,300

inmates as compared to the 3,056 inmates at FCC Allenwood and the

1,500 inmates currently housed at FCI Milan.

In addition, because the BOP received advance notice of Hurricane

Andrew, BOP officials were able to make preparations in

anticipation of evacuation. The situation at USP Atlanta was

similar to that in Miami; it was clear early in the disturbance

that evacuation might be necessary. Based upon these past

experiences, it is foreseeable that more than 46 hours would be

reguired if full-scale evacuation at either Allenwood or Milan

were necessary, especially if no advance warning of an emergency

and the need for evacuation is afforded or possible.

The daily maintenance of the good order and security of federal

correctional facilities poses an additional difficulty where a

hazardous waste facility is located close by. Unlike free

individuals, inmates cannot decide where they want to live. They

cannot choose to move out of the area if a hazardous waste

facility is built next door to them. Instead, the Bureau of

Prisons is entrusted with their care. Under Section 4001 of

Title 18 of United States Code, the Attorney General is

responsible for the control and management of federal

correctional institutions and for the care of inmates at these

-10-



44

facilities. This responsibility has been delegated to me as the

Director of the Federal Bureau of Prisons.

If hazardous waste facilities are built within close proximity to

BOP facilities and if an accident or emergency should occur, when

inmates learn of the accident they are likely to become

distressed, even panicked, making evacuation even more difficult.

Such an environment would create the potential for serious

disruption at BOP facilities. The BOP also could be subjected to

a large number of legal actions relating to the effects, whether

actual or perceived, of these hazardous waste facilities.

The concerns that I have discussed raise very complex issues. As

further information becomes available, the BOP will adjust its

evacuation plans as appropriate. In the meantime, the

applicants, USPCI and Envotech, will be required to submit

emergency preparedness and contingency plans as part of their

applications. Even if our concerns were limited only to those

raised today, we do not believe these plans will be able to"

adequately address the BOP's emergency preparedness and

evacuation concerns in the event of a large scale emergency at

either of the hazardous waste facilities.

III. Proposed Legislation

Consequently, we appreciate Congressional efforts to provide for

community participation in siting of a hazardous waste facility

-11-
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and explicit consideration of the unique problems of federal

prisons as part of the host community, such as reflected in H.R.

495. However, we think that a risk-based approach should guide

any evaluation of the impact of the siting of such a facility and

any requirements for the definition and protection of

overburdened communities.

It is significant to note that Pennsylvania law (Chapter 269.48

of Title 25 of the Pennsylvania Code) states that institutional

facilities such as airports, schools, community parks, hospitals,

churches, retail centers, or nursing homes, should not be located

within one mile of a facility such as that proposed by USPCI for

Gregg Township. A common sense reading of this provision

indicates that the Pennsylvania legislature was concerned about

the dangers to persons who must be in continued close proximity

to these facilities, however carefully they may be built and

operated.

PaDER officials have indicated that they will consider proximity

to the BOP facilities in its decision to grant or deny USPCI 's

Phase II application to build and operate a hazardous waste

incinerator. We are grateful for whatever consideration PaDER

might give BOP, but we are concerned that there is no statutory

guarantee that the interests of BOP and the surrounding community

I have described will be addressed. I note that most of the

inmates at our institutions in Union County are not residents of

-12-
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Pennsylvania and, without specific statutory language directed at

the unique problems of prisons, I am not confident that the

safety of prisoners, staff, and residents of the community

hosting a prison will be adequately protected. 1

For these reasons, the Department has also examined legislation

such as H.R. 2209, introduced by Congressman Clinger. The bill

would require a two-mile buffer zone between federal prisons and

hazardous waste facilities. The Department has stated that some

"set back" provision may be entirely justifiable, given the

time-consuming and difficult task in evacuating a prison in the

event of a mishap.

While the Department has said we support the intent of these

bills to address specific hazardous waste facility siting

concerns, which in the past have been state or local matters,

each of the bills raises complex issues for the management of

hazardous waste. Because my expertise lies in correctional

issues and not in hazardous waste facilities management, I will

not comment further on these bills, other than to say that the

Department believes that legislative or administrative action may

Michigan law pertaining to siting criteria for hazardous
waste facilities also contains no provision requiring that
proximity to prisons be considered as part of the siting process.
Michigan's Hazardous Waste Management Act is set out at 1979 P. A.

64, as amended.

-13-
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well be appropriate to address the unique problems of prisons. 2

As the Subcommittee further considers these bills or other

legislation dealing with waste facilities near prisons, the

Justice Department would be pleased to have appropriate staff

work with you.

IV. Conclusion

In conclusion, the locating of hazardous waste facilities within

close proximity to federal prisons, and in particular, next to a

large prison complex housing numerous medium and high security

inmates, may present unique and serious problems for correctional

management. As stated previously, the BOP has grave concerns as

to whether it can ensure effective, timely, and secure evacuation

of BOP facilities in the event of a hazardous waste emergency.

The Bureau of Prisons' position, based on past experience as well

as on the information currently available, is that careful

consideration be given to the interests of the BOP, its staff,

and inmates before locating hazardous waste facilities within

close proximity to BOP facilities.

Mr. Chairman, this concludes my formal statement. I would be

pleased to answer any questions you or the other members of the

Subcommittee might have.

2I have attached a copy of the Department's letter to the
Chairman of the Committee on Energy and Commerce, Congressman
Dingell, in which we discuss these bills.
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U. S. Department of Justice

Office or Leeislative Affairs

Office or uie Assistant Anomev Oenerai Washuiyon. D C 20130

January 25, 1994

Honorable John D. Dinaeii
Chairman
Committee on Energy and Commerce
U.S. House of Representatives
Washington, D.C. 20515

2ear Mr. ~hairr?.an:

This is to apprise you of the concerns of the Department of
Justice regarding the siting of hazardous waste incinerators near
federal prisons, and to express the Department's views on pending
legislation that would address these concerns.

We believe it is important that the potential impact of
placing a hazardous waste management facility near a federal
prison be considered in the siting process. Our particular
concerns include the difficulties of evacuating the prison, the
risk of exposure for a prison population and staff, and any
potential civil rights implications associated with the risk
posed by an incinerator. Specifically, the Bureau of Prisons
(BOP) has expressed serious concerns about evacuating its Federal
Correctional Complex near Allenwood, Pennsylvania, should an
emergency result from the operation of a proposed incinerator.
BOP and other components of the Department are working with -

interested parties to gather the information necessary to
evaluate this incinerator proposal, and will provide public
comments in accordance with the Pennsylvania permitting process.

Several members of Congress have introduced legislation
intended to address the Department ' s concerns or the concerns of
host communities generally. In the Senate, the Committee on
Environment and Public Works has been referred S.443, which would
amend the Solid Waste Disposal Act (SWDA) and the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA)
to provide for greater public participation in siting decisions.
S.443 would require that each new permit application for a

hazardous waste treatment, storage or disposal (TSD) facility
provide for community involvement in the TSD facility siting
decision. These provisions would require the appointment of a
host community advisory committee to review data on the proposed
TSD facility, to issue or deny written consent to the proposed
facility, and to implement a community assistance grant program.
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No permit would be issued if rhe proposed facility would cause a

state to exceed its capacity needs. The bill is unclear as to
whether a permit nay issue if the host community advisory
committee does not provide written consent. However, the bill
would require an agreement with a host community official if the
facility wouid process nazardous waste generated outside the
state, allowing that official to veto the processing of certain
wastes on the basis of their state of origin.

In the House, Representative dinger has introduced
H.R. 4 95, wnich would require the preparation of a community
information statement as part of the permitting process for new
TSD facilities. This statement would be prepared by an
independent contractor and would describe the effects of the
proposed facility on social and environmental conditions in the
host community, the options for mitigating any impacts on the
community, and the permit applicant's record of compliance with
state and federal environmental laws. Senator Glenn has
introduced S.53 3, a companion bill to H.R. 4 95. Representative
Clinger has also introduced H.R. 2209, which would prohibit the
issuance of a permit for a new off-site TSD facility within a
two-mile radius of any federal prison if an accident at the
facility could require the evacuation of prisoners or other
nearby residents. A new off -site TSD facility is defined as a
TSD facility that accepts hazardous waste not generated at its
site. Although the bill describes no basis for the two-mile
limit, some "set back" provision may be entirely justifiable
given that evacuating a prison in the event of an accident is
difficult and time-consuming. If Congress is to adopt
legislation establishing "set back" requirements or other
standards or procedures for siting TSD facilities in the vicinity
of prisons, it may be wise to consider set back distances for
other institutions

.

The Department supports community participation in the
TSD facility permit process and explicit consideration of the
unique problems of federal prisons as a part of a host community.
However, a risk-based approach should guide any evaluation of the
impact of siting a TSD facility and any requirements for the
definition and protection of overburdened communities. While we
support the general intent of these bills to address specific TSD
facility siting concerns, which in the past have been state or
local matters, each of these bills raises complex issues for the
management of hazardous waste . It would be inappropriate for the
Department to comment further on issues that do not directly
address the unique concerns of prison facilities. However, we
believe that administrative or legislative action or intensive
consultation with states may be appropriate to address the unique
problems of prisons in the context of a risk-based approach to
the siting of TSD facilities.
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The Office of Management and Budget has advised this
Department that there is no objection to the submission of this
report from the standpoint or the Administration's program.

Sincerely,

Sheila F. Anthony
Assistant Attorney General

cc: Honorable Carlos J. Moorhead
Ranking Minority Member

Honorable William F. dinger
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Mr. Synar. Thank you, Ms. Hawk.
Mr. Clinger for 5 minutes.
Mr. Clinger. Thank you very much, Mr. Chairman, and thank

you very much, Ms. Hawk, for your testimony this morning. At this

point, Mr. Chairman, I would ask unanimous consent that some in-

ternal memorandums, Federal Bureau of Prisons memorandums,
one dated January 2, 1992, to Wallace H. Cheney, Assistant Direc-

tor and general counsel, in review; another dated March 25, 1992,

addressed to Wayne A. Budd, Acting Associate Attorney General,

from J. Michael Quinlan, Director of the Federal Bureau of Prisons;

a statement delivered at the USPCI public hearing from the Fed-

eral Bureau of Prisons of January 15, 1992; and finally a letter di-

rected to Senator Specter, dated November 9, 1993, from Kathleen
Hawk. And I would ask unanimous consent that these documents
might be entered in the record at this point.

[The information referred to follows:]
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U.S. Department of Justice

Ferierai Bureau of Prisons

O/fm of the Dirntor Wattun%ton, DC 20$U

November 9, 1993

The Honorable Arlen Specter
United States Senate
Washington, D.C. 20510

Dear Senator Specter:

Than* you for your recent letter requesting the Federal
Bureau of Prisons' (Bureau) support for proposed legislation,
introduced as H.R. 2209 by Congressmen William Clinger and
Tim Holden. This legislation would establish a two mile radius
safety zone between Federal prisons and commercial hazardous
waste incinerators or facilities if an accident could require
evacuation of prisoners or nearby residents

.

I have met with Congressman Holden to discuss this
legislation and issues of importance regarding the proposed
incinerator in Allenwood, Pennsylvania. The Bureau appreciates
and encourages efforts to address possible health, safety, and
evacuation concerns pertaining to hazardous waste facilities
proposea to oe iocated close iu Euxuii ir»stituticr.c . VJc believe,
however, that until this legislation has first been reviewed and
commented upon by the Department of Justice, it would be not be
appropriate for the Bureau to take an official position in this
regard

.

The Bureau continues to have concerns pertaining to the safe
and orderly evacuation of our inmates and staff in the event that
an emergency should occur at the proposed hazardous waste
facility in Allenwood. Please be assured that the Bureau plans
to remain involved in the siting process to ensure that its
concerns are being addressed. As appropriate, we plan to provide
public comment during Phase II of the state's permitting process.

We appreciate your interest and concern in this matter and
look forward to continuing our good relations.

Sincerely,

Ouc^JijU~J

Kathleen M. Hawk
Director ,

oc: Regional Director, NER Division Copy
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UNITED STATES GOVERNMENT

memorandum

atrick R. Kane, Assistant Director
Correctional Programs' Division

Subject: Concerns regarding incineration plant location:
Allenwood, PA.

To: Wallace A. Cheney, Assistant Director
General Counsel and Review

The proposed development of a hazardous waste incineration plant in
close proximity to the Allenwood Correctional Complex has presented
some unique emergency management concerns. The environmental
impact study completed prior to the complex project being approved
referenced no major environmental concerns. The approval of the
proposed correctional complex was based on community acceptance, a

solid labor pool and a stable environment with an extremely low
risk level for environmental disasters.

Present plans at all institutions provide for the effective
management of modest emergency conditions which may effect an
institution. Such a condition may exist as a result of a valve
leak, a truck accident, a small spill of toxic materials, etc..
These plans do not address catastrophic events which result in the
release of large amounts of toxic materials into the air or water
supply.

At a meeting in February, 1991, with USPCI representatives, several
concerns were raised by Bureau participants which remain unanswered
to date. They include:

1) The types of. toxic/hazardous waste that would be transported to
the proposed facility.

2) The proposed on site control systems to respond to a disaster
at the proposed facility such as a:

a. hazardous spill producing toxic/hazardous cloud
b. hazardous spill into existing water supply
c. fire and/or explosion releasing toxic/hazardous fumes

3) Response times to emergency situations at the facility by local
and company officials, as well as equipment available to USPCI
staff in event of a major emergency at the proposed facility.

4) The Office of Emergency Preparedness (OEP) requested a copy of

a worst case scenario and how the proposed facility staff would

2Su£5 ... eno •«-»••
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handle such a situation.

5) What role USPCI would play in safeguarding staCf /inmates at the
correctional complex?

USPCI informed OEP that all toxic/hazardous materials to be
incinerated would be transported to the facility via truck and
rail car/tanker. The facility is only accessible by truck via
Route 15 which is a major state highway that adjoins Allenwood
and Lewisburg. An accident on this particular highway would
virtually cut off any access to the correctional complex. While
it is understood that vehicular traffic already exists, the
incineration facility will act as a magnet attracting tons of
truck borne toxic/hazardous waste traffic daily. As expected
such increased traffic of toxic/hazardous waste heightens the
possibility of a disaster in this area. Similar arguments could
be made regarding railroad traffic.

The capabilities of the Bureau of Prisons to respond to such an
emergency were discussed with the USPCI representatives. It was
noted at this time the Bureau does not maintain a supply of
protective gear (i.e., gas mask, protective clothing) for staff
or inmates similar to the eguipment professionals utilize in a
typical toxic/hazardous waste disaster. Bureau of Prisons funds
for such protective gear have not been identified or reguested.

USPCI representatives were also advised that the evacuation of
3,000 inmates was completely dissimilar to the evacuation of a
civilian population of the same size. Security concerns,
separation criteria, relocation facilities, etc., are major
concerns in the evacuation of any correctional institution. In
this particular situation, inmates of all security levels will be
housed within the secure confines of four separate institutions.
Realizing that State Highway 15 is the only major road in the
area, we could expect that civilian traffic exiting the area
would block the arrival of Bureau transportation. The only
realistic alternative would be the use of helicopters to evacuate
the inmate population. The number of such aircraft in this
particular area is severely limited and if available at all for
Bureau rather than civilian use, would take hours to coordinate,
deploy and effect evacuation.

The location of this incineration facility would pose a potential
threat not only to the complex at Allenwood but also USP
Lewisburg, Lewisburg Camp and the Lewisburg Intensive Confinement
Center. USPCI representatives continue to be unresponsive to
reguests for specific information pertaining to emergency
planning needs related to these facilities.

As reguested, the attached scenario outlines a potential
situation and the problems expected in efforts to effectively
manage it.

cc: J. Michael Quinlan, Director
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SCPLY TO

ATTN Of:

UNITED STATES GOVERNMENTMEMORANDUM
March 25, 1992

J. Michael Quinlan/, Director
Federal Bureau of [Prisons

Hazardous Waste Incineration

Director \r\ R ft-

C2._ If

rratiu ouauu or miou

Honorable Wayne A. Budd
Acting Associate Attorney General

OffiU

In June of 1991, United States Pollution Control Incorporated
(USPCI), a subsidiary of Union Pacific Corporation, filed a
Phase I permit application with the Pennsylvania Department of
Environmental Resources (PaDER) to site a hazardous waste
incineration facility in Gregg Township, Allenwood, Pennsylvania.
Because the proposed location of the facility is within one mile
of the Bureau of Prisons' (BOP) Federal Correctional Complex
(FCC) in Allenwood, the BOP has been closely monitoring this
issue. On January 15, 1992, after consultation with the
Department, the BOP made a statement (Attached) in opposition to
the siting of the facility at a local public hearing. PaDER
approved USPCI 's Phase I application on March 12, 1992.

we have now come to the point in the permitting process at which
we must decide whether to oppose the siting of the hazardous
waste facility more openly and vigorously. As stated in our
attached statement from the public hearing, there are a number of
practical reasons to oppose the siting such as: the
impracticality of evacuating the FCC should an emergency so
require; the difficulty in recruiting and retaining staff for the
FCC; the increased tension of the inmates, which could be
detrimental to the security of the FCC, resulting from their
perception of being at risk because of the incinerator's
proximity; the probable increase in inmate litigation for the
same reason; and finally, the erosion of community goodwill
towards the FCC for the BOP's failure to support actively the
community's opposition efforts. 1

Further, we are very concerned that there may be a nationwide
pattern of placing hazardous wastg facilities near prisons. We
are currently aware of plans for such facilities near our
institutions in Milan, Michigan, and Three Rivers, Texas. (An
unsuccessful attempt to locate a similar facility was also made
near our institution in Butner, North Carolina.)

'On the other hand, however, if the incinerator is approved
the BOP must be able to work cooperatively with USPCI.

c MiBed
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As you can see from the above, the BOP is being faced with some
difficult issues. I would like to request a meeting with you, at
your convenience, to discuss how best to proceed with the issues
at Allenwood as well as with the more general ones.

Thank you for your attention to this matter,
meeting with you soon.

I look forward to

Attachment

cf: OGC - Mina Mazaheri
File - DOJ, Hazardous Waste, Allenwood
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DEPARTMENT OF JUSTICE

FEDERAL BUREAU OF PRISONS

STATEMENT TO BE READ AT USPQT PnBT.IC HEARING

January 15, 1992

The Bureau of Prisons has been an active member of this

community for the past 40 years, beginning with the opening of

the Allenwood Federal Prison Camp. We are now in the process of

establishing a correctional complex which, combined with those

inmates currently at the prison camp, will house approximately

3,000 minimum, medium and maximum security inmates. Since

hearing of the proposal to locate a hazardous waste incinerator

in Gregg Township, we have monitored USPCI's application closely.

We have done this primarily because of the proposed siting of the

incinerator less than 1/4 mile from the Allenwood Federal

Correctional Complex, a fact which we note that the Pennsylvania

Department of Environmental Resources has agreed to consider as a

Phase II siting criterion although Pennsylvania law does not

expressly require it to do so.

In order to obtain technical assistance in assessing USPCI's

proposal, the Bureau contracted with two consulting firms with

experience in hazardous waste incineration to prepare and submit

reports on different aspects of USPCI and its proposal. On the

basis. of the information available to the Bureau at this time, we

wish to express the following reservations about USPCI's

application.

We are very concerned about the feasibility of evacuation of
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the Federal Correctional Complex in the event of an emergency

related to the hazardous waste incinerator. If such an emergency

does occur and requires evacuation of the Complex, the Bureau

does not believe that it can adequately evacuate this many

inmates in a timely and secure manner without endangering prison

staff, inmates and the community. In order to evacuate the

complex, the majority of the inmates would first have to be

secured. Next, we would need sufficient vehicles to transport

the inmates. Buses generally carry only 35 inmates per trip.

(This would entail the use of 85 bus trips just to evacuate the

inmate population. ) Even if the Bureau had sufficient

transportation, the next issues would be what egress routes would

be available and then, where to place evacuated inmates.

Because Route 15 is both the main highway to be used by

USPCI's plant and the Bureau's main access, any congestion or

blocking of this road or adverse weather conditions would create

serious restrictions on any evacuation. Assuming there would be

a route available for evacuation, the closest Federal institution

is in Lewisburg, approximately 30 miles away, which certainly

could not house an additional 3,000 inmates. Accordingly, the

Bureau has serious concerns about the feasibility of effective

evacuation of the Complex in the event of a hazardous waste

accident.

Maintaining the good order and control of the Federal

Correctional Complex poses an additional difficulty. Unlike free

individuals, inmates cannot decide where they want to live. They
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do not have the choice to move out of the area if a hazardous

waste incinerator is built next to their home. Instead, the

Bureau of Prisons is entrusted with their care. Under Section

4001 of Title 18 of the United States Code, the Attorney General

is responsible for the control and management of federal

correctional institutions and for the care of inmates at these

facilities. If the hazardous waste incinerator were built in

Gregg Township and an accident did occur, when the inmates

learned of the accident they would likely be distressed and,

therefore, more difficult to evacuate. This would create the

potential for serious disruption at the Complex.

A further area of concern has to do with USPCl's lack of a

positive, or even any
r track record with respect to hazardous

waste incineration. USPCI does not currently operate a hazardous

waste incineration facility nor does it have any history of

managing or operating such a facility. The stringent

requirements for the engineering design reporting and

recordkeeping and for the technical operation of a hazardous

waste incineration facility must be met in order to ensure that

the facility will not cause or contribute to increases in serious

health hazards or to the degradation of the environment.

Also, we have reviewed information concerning USPCl's other

hazardous waste operations, and it appears that USPCI has had

numerous managerial and operational violations at other types of

hazardous waste disposal sites. USPCl's history of violations at

other types of facilities raises some grave concerns about its
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ability to manage a hazardous waste incinerator properly.

The lack of experience of USPCI' s designer. Four Nines, with

designing and building this type of a facility is also troubling.

We have been unable to identify any similar facilities that Four

Nines has previously designed and built. Without experience in

successfully building such facilities, there is no track record

of Four Nines or USPCI in which we can have confidence.

In conclusion, then, the locating of the hazardous waste

incinerator within close proximity to a prison, and in

particular, next to a large prison complex housing numerous

medium and high security inmates, presents unique problems. The

Bureau of Prisons' position, on the basis of the knowledge and

information available to us at this time, is that it is not in

the best interest of the Bureau of Prisons, its staff and the

inmates to locate a hazardous waste incineration facility

adjacent to the Federal Correctional Complex in Gregg Township.

While it is somewhat doubtful that we could be convinced to

reverse this position, we are open to receiving additional

information from USPCI that would address our concerns.
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Mr. Synar. Without objection, the members now have them in

their possession.

Mr. Conger. Just to ask you about those documents. This is not
a decision you have come to overnight. There has been a long pe-

riod of concern really from the first initiation of the proposal.

Isn't it true that the Federal Bureau of Prisons had concerns
about the incinerator. Could you just characterize the nature of

those concerns. These memoranda certainly bear it out, do they
not?
Ms. Hawk. Yes, sir, they certainly do.

Mr. Clinger. I know that at one stage of the game the Bureau
hired a consultant to study this matter and to look at the issue.

What, in general, did the report say?
Ms. Hawk. As you indicated, our concern began when USPCI

first proposed siting a hazardous waste facility in Allenwood. The
Bureau began expressing its concerns in January 1992 at a public
hearing during phase one of the sitting process.

We did reach out to a consultant to evaluate USPCI's proposal
for Allenwood. The consultants findings supported our concern that
there were serious concerns in placing such a facility near our in-

stitutions, especially in terms of the ability to evacuate, the ability

to deal with the access roads, and also the ability to deal with any
problem that might occur should there be a spill on the access road
coming into the USPCI, which is the same road that comes into our
institution.

Mr. Clinger. I have a copy of the report which was a draft re-

port; do you recall who conducted the study?
Ms. Hawk. It is in my full testimony.
Mr. Clinger. Environmental Toxicology International Inc. Just

quoting from the report, the report concludes that, "The proposed
facility is unacceptably close to the correctional facility, that an ac-

cident with a potential for adverse health effects is a reasonably
foreseeable event and an evacuation, if needed, would not be suc-

cessful due to lack of locally available resources or other reasons";
and that was really the gist of their conclusion, was it not?
Ms. Hawk. Yes, Mr. Clinger.

Mr. Clinger. Mr. Chairman, I would ask unanimous consent
that a copy of this report would be entered into the record at this

point.

Mr. Synar. Without objection.

[The information referred to follows:]
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1.0 EXECUTIVE SUMMARY

USPCI proposes to build a hazardous waste incineration facility adjacent to the Federal

Correctional Complex in Allenwood, Pennsylvania. The Bureau of Prisons (BOP) has been

asked to take a formal position on whether to support the proposed incineration facility at a

public hearing en January 15, 1992.

In turn, BOP has requested Environmental Toxicology International, Inc. (ETI), to review the

technical information in support of the proposed facility and brief the Bureau on the potential

for adverse effects to correctional facility inmates due to operation of the proposed incinerator.

This report presents the summary findings of that investigation, qualitatively assessing the

likelihood and consequences of impacts due to both normal operations and the consequences of

potential accidents.

The report concludes that a) by prevailing facility siting standards, the proposed facility is

unacceptably close to the correctional facility currently under construction, b) that an accident

with the potential for adverse health effects is a reasonably foreseeable event, and c) an

evacuation, if needed, would not be successful due to lack of locally available resources and

other reasons.

The impacts to facility staff and inmates of long-term exposure to facility emissions could not be

conclusively evaluated without significantly more information on emissions than has been

developed to date If well designed and well operated, the incineration facility should not pose

nsks to surrounding community above thresholds of regulatory concern. However, the current

engineering support assigned to the USPCI project does not have enough experience in similar

facilities for us to be able to extrapolate performance data from other facilities they have

designed.

2.0 INTRODUCTION

Allenwood Camp is a federal minimum-security prison located in Allenwood, Pennsylvania.

Two miles away from the camp, the Federal Bureau of Prisons (BOP) is presently constructing a

$200,000,000 Federal Conectional Complex (FCC). This facility will consist of a Low Security

Correctional Complex (LSCC), a Federal Correctional Institution (FCI), a Witness Protection

Security Unit (WrTSEC), a United States Penitentiary (USP), and a Central Facilities Complex,

which will include a warehouse, garage, training facility and power plant. The total planned

capacity for the FCC is 2,326 minimum, medium and maximum-security Inmates, plus

correctional facility staff.

USPCI Pennsylvania has applied for a permit to build a hazardous waste incinerator (HWI) In

close proximity to the Allenwood FCC. BOP has requested Environmental Toxicology

International, Inc. (ETI), to conduct an investigation and provide a technical analysis of the

1 DRAFT
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potential impacts of such a facility as they relate to prison operations in the area. The analysis Is

being prepared in support of a public hearing to be held in Allenwood on January 15, 1992, at

which time BOP may take a position on the proposed facility.

ETI's analysis includes an examination of general problems and concerns associated with the

siting of a hazardous waste facility, associated risks of such a facility, the likelihood of need to

evacuate the FCC and the feasibility of such an evacuation, logistics of evacuation (primarily of

the correctional facility), effects to air and water quality, and other health-related issues. The
analysis specifically excludes making any recommendations to BOP on the basis of the findings

of the investigation.

In addition, ETI's analysis discusses the potential non-emergency health risks to staff and

inmates associated w-nh the siting of a hazardous waste incinerator such as that proposed by
USPCI. This discussion :s necessarily brief due to lack of sufficient data from the proposed

facility with which to assess n^ks, such as no emissions estimates. An investigation of the

compliance history of the piant s owner/operator has also been conducted as part of a parallel

investigation and is not discussed here. This report summarizes the conclusions of ETI's

investigation.

3.0 BACKGROUND INFORMATION AND REPORT OF SITE VISIT

On November 26 and 27, 199 ', Dr. Kathryn E. Kelly and Mr. Stephen I. Minter of ETI met with

the US. Department of Justic.\ Federal Bureau of Prisons, in Washington, DC, to initially

discuss this project. ETI was informed of the planned prison expansion and the proposed HWI
and was requested to provide BOP with technical support in specified areas. Specifically, BOP
cited their major concerns as the potential for long-term adverse health effects to inmates and

staff from HWI facility operations, whether an evacuation would be likely to occur, and

whether the Allenwood FCC is equipped to deal with an evacuation due to a plant accident.

The major technical concerns raised in these meetings and documents are addressed In this

section, where they are relevant to BOP interests.

3.1 Site Visit

As part of ETI's technical analysis, ETI staff made a fact-finding/information-gathering trip to

Allenwood in December 1991 to examine the site, attend the December 11 public meeting

conducted by the Pennsylvania Department of Environmental Resources (PADER), reviewed all

available documents relevant to the project, and met with BOP staff and several Union County

officials in order to obtain input from these sources. This trip took place December 11-15, 1991.

Melting wrrn BOP Staff

ETI staff members Teresa Mason and Stephen Minter met and obtained information from Bill

Fauser (Senior Project Representative for the Allenwood FCC), Pete Weld (Assistant Warden at
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Allenwood Camp), and others at Allenwood Camp. Elizabeth Nagy, Associate General

Counsel, BOP, attended these meetings on behalf of BOP.

At these meetings, BOP staff listed their main technical concerns as follows: the potential for

upset either at the proposed facility or while waste is in transit on State Route 13, which runs

adjacent to both Allenwood Camp and the FCC; logistical difficulties of prison evacuation

(particularly medium and maximum security facilities) should it become necessary; possible

short-term and long-term health effects of staff and inmates due to facility emissions; and food

and water contamination due to facility emissions.

Meeting with Union County Offields

In addition, Ms. Nagy and Ms. Mason met with Tom Hess, the Director of Emergency

Preparedness for Union County, and Fred Wilder, Union County Planner. Mr. Hess' technical

concerns were uncertainty factors associated with the proposed incinerator, including:

unknown compounds being incinerated; reportedly "unknown'' type of technology to be

utilized; the type of accidents which might occur, and the likelihood of an accident. In addition,

he mentioned serious concerns about the County's lack of resources and therefore its extremely

limited ability to respond were there an accident; and also that the County does not have the

ability to perform emissions monitoring.

Mr. Hess also stated that under SARA III (the Superfund Amendments and Reauthorization

Act, Title III) and the Clean Air Act, it was his understanding that the County would become

responsible for writing an emergency response plan due to the number of chemicals at the

proposed HW1, which he felt cannot be done because of some of the uncertainty factors listed

above. Mr. Hess also had a concern about the long-term effects of the ash disposal pit which

would be left for the County to deal with once the incinerator ceased operations. Mr. Wilder,

the County Planner, echoed Mr Hess' concerns

Meeting with Local Councils of Government

Ms. Nagy and Ms. Mason attended a meeting of the SEDA-Council of Governments (SEDA-

COG), to obtain this organizations concerns regarding this issue. SEDA-COG serves the

Pennsylvania counties of Centre, Clinton, Columbia, Juniata, Lycoming, Mifflin, Montour,

Northumberland, Perry, Snyder, and Union. Eleven (11) members, representing all six SEDA-

COG committees, shared their concerns with us. Their main technical concerns were

uncertainty factors, USPCI's compliance history and lack of adequate disclosure on their permit

applications, the close proximity of the prison facility. They were also concerned about

emissions, and air/water contamination to this largely agricultural area, transportation

accidents (they cited SR 15 as being extremely dangerous, mostly two lanes in Pennsylvania, vs.

four lanes in New York, etc.), inadequate County resources to deal with any FCC evacuation

which might be necessary, and the nsk to the community if the evacuation were to go awry,

particularly given the criminal histories of the typical medium- and maximum-security facility

inmates.
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Meeting wrm Union County attorney

Ms. Nagy and Ms. Mason aiso met vvith Cregory Knight, Attorney at Law, who represents

Union County. Mr. Knight discussed the following technical concerns of the County with us:

accident potential at the proposed facility; the logistical incompatibility of the HWI with the

FCC; whether or not any evacuation could be successfully implemented; the risk to local

citizens if the evacuation were not successful; and emissions which could damage the

agricultural area surrounding the proposed facility.

ATTENDANCE AT PUBLIC MEETING

Ms. Mason, Mr. Minter, Ms. N'agy, and Mr. Subash Puri (BOP Civil Engineer, Mid-Atlantic

Region) attended the Public Meeting held by PADER on December 11 at Warrior Run High
School, Turbotsville, PA. PADER's stated meeting purpose was to provide information about

the application and its process, to prepare interested participants for providing testimony at the

January 15, 1992, public hearing. The meeting agenda called for group presentations by

PADER, L'SPCI, Union County, Gregg Township, state and federal elected Officials, and the

OUE and Host Committee. The agenda also called for questions from both the audience and

presenters. The meeting began at 700 p m, and was adjourned at 11:45 p.m.

MEETING Iv/TH CITIZENS' GROUP (OUE)

Ms. Nagy and Ms. Mason met with local citizens who are members of Organizations United for

the Environment (OUE), who also shared their concerns regarding the proposed USPCI HWI
with us. Their technical concerns echoed those which we had heard at the public meeting and

in previous meetings, but added a new piece of information: a former law enforcement officer

attending this meeting and informed us that apparently a few years ago, a plot was engineered

by a motorcycle gang to blow up the service station across from Lewisburg United States

Penitentiary CUSP), create a distraction/need for evacuation, and "break out" one of the inmates.

The plot was foiled, but his concern was that given the types of inmates - to include terrorists

and heads of drug cartels - this type of threat wasn't really out of the question. He thought the

HWI in close proximity across the street, or trucks hauling waste adjacent to the FCC maximum

security prison, could potentially be used in the same manner.

Tour of Lewisburg Faciltty

Finally, Steve Heretick, Senior Legal Counsel at Lewisburg USP, took Ms. Mason on a tour of

the Lewisburg facility in order to provide ETI staff with a first-hand understanding of the

unique security and logistical difficulties posed by evacuation of a prison facility, and typical

criminal history of some of the maximum security Inmates Lewisburg holds.

3.2 Meeting with Congressman Gekas

In association with this project but prior to being retained by BOP, Kathryn Kelly and Stephen

Minter had a lengthy visit with Congressman Gekas and his staff. The purpose of the meeting
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was to introduce ETI staff to the Congressman and also hear his primary concerns about the

proposed facility, which he opposes. His primary concerns include:

Plant safety concerns which have not yet been addressed, unknown dangers to the community

as well as the staff and 2.400 inmates of the federal prison complex under construction across

Route 15 from the proposed incinerator, potential adverse impacts on air and water quality, and

the fact that that citizens do not want an incinerator built in this largely agricultural area.

3.3 Review of Available Documents -

As much site-specific information as possible was collected and reviewed in support of this

summary. Citations for the collected documents are given in section 6.0, References.

This information was supplemented with a great deal of general literature on the health effects

of hazardous waste incineration, which includes several hundred citations and are not listed

here.

4.0 FINDINGS

On the basis of the above, our findings are as follows. Concerns raised by local groups during

meetings in November and December are addressed here where they are relevant to BOP
interests.

4.1 General Findings

Hazardous Waste Isciseratios

High-temperature hazardous waste incineration is a proven technology with a strong track

record of successful destruction of hazardous and toxic wastes. Incineration is recommended

by several federal and state agencies as the preferred means of destroying some types of

hazardous, including toxic, organic waste. There are many incinerator designers and vendors

with good operating histories throughout the world.

Incineration facilities can be and are sited safely near host communities, where they have many

years of successful operation without any identifiable adverse impact to the surrounding

community in terms of impacts to air, water, or health, as documented through dozens of

citations.

Essurinc a Good FACiirrr

A well-sited, well-designed and well-operated facility is by no means a foregone conclusion. In

addition to the above-mentioned facilities, there are also many that are poorly sited, poorly

designed, and poorly operated, thus posing an actual or potential threat of significant adverse
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risk to human health and the environment. Ensuring a good facility requires attention to the

following areas, among others

• Siting criteria, to help ensure surrounding communities are not adversely impacted

by the new facility.

• Facility design, to allow optimal efficiency and performance.

• Facility operation, to ensure continued safety to the surrounding community.

• Transportation considerations, as transportation risks associated with facility

operations generally pose a greater risk to nearby residents than facility operations

themselves.

These concerns are addressed in the following section.

4.2 SlTE-SrECIFIC FlNDINCS

Initially it would seem a facili'.y can be safely sited, designed, and operated at Allenwood on the

basis of the successful track, record of operation of such facilities throughout the world.

However, there are several unique circumstances in this situation that may negate that

conclusion. These concerns are outlined below under the headings of "Likelihood of an

Accident," Proximity to the Facility," and "Consequences of an Accident."

Likelihood of Accidzst

The likelihood of an accident which could impact the surrounding community is statistically

low. However, the risks the risks at Allenwood may be higher at this facility for several

reasons.

History of terrorism threats

Incidents of this type were related to us by both BOP staff and county residents. One incident

was at Lewisburg USP and involved a helicopter and anti-tank weapons. The plot was

discovered, the FBI became involved, and the break out" attempt was not successful. Another

plan involved LAWs rockets to blow up the gas station across the street from Lewisburg, create

a distraction and the need for evacuation, and "break out" an inmate.

This is important because federal guidelines state the most "reasonably foreseeable" worsKase

scenario should be used in assessing the potential for adverse impacts to surrounding

communities. Normally terrorism threats are not considered "reasonably foreseeable" at most

correctional facilities Given an established history of such threats in the Allenwood area,

however, this is a concern which should be taken into account in assessing the likelihood of an

accident, planned or otherwise.
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Lack of any operator design or performance history

USPCI does not have any operating history with hazardous waste incineration facilities. Their

record of operation and compliance at other non-incinerator hazardous waste facilities does not

inspire confidence in their potential to manage a complex operation such as an incinerator.

Lack of experience is important because a higher-than-average number of mistakes can be

expected from those without sufficient operational experience. This too needs to be taken into

account in assessing the likelihood of accidents and the potential for adverse effects.

Lack of substantial engineering design experience

Four Nines of Pennsylvania is the engineering support currently assigned to the project. It is

not dear from the generic siting application what long-term role Four Nines has been selected

to perform for the project, but it is clear that they lack the qualifications and/or experience to

design a facility such as the proposed Allenwood unit. As we do not know what Four Nines'

intended role is, these concerns are listed primarily for the next phase of the siring process once

Four Nines' role has been more clearly defined.

The primary concern is that Four Nines has never had responsibility for designing a full-scale,

operational facility in the US. such as that proposed for Allenwood. The only design work they

have done for a comparably-sized facility was for the other proposed U5PG facility In Utah

which has not been built. More operational problems would be expected from a facility

designed by Four Nines than by a competitor with more experience, although with the level of

regulatory oversight and design control it is unlikely that the design deficiencies would be

enough to cause a significantly greater risk of explosion or other adverse circumstances. The

likely consequence of inexperienced design would be longer and/or more frequent facility shut-

downs and associated econorruc consequences. Waste is stockpiled on site when the facility is

shut down, thus increasing nsk of problems related to storage of hazardous, ignitable, toxic

wastes.

Four Nines did not win the current Allenwood assignment with USPCI by competitive bid, but

by being acquainted with one of the USPCI staff, possibly from other projects. Four Nines is

affiliated with an equipment supplier, Thermall, which makes incinerators; Four Nines may

claim experience with operating incinerators on the basis of the Thermall connection, but they

had nothing to do with the installation of the Thermall facilities, and the formal affiliation

occurred after all or nearly all the Thermall facilities had already been installed.

Finally, Four Nines as a company definitely has no experience with operating a facility of this

type. Their only operational experience of any kind is in the Bahamas, according to their

company literature. This could not be confirmed.
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Proximity ofpriscr, to plant and transportation routes

State Route 15 is located immediately adjacent to the FCC and very close to Allenwood Camp.

SR 15 is also the only means of transporting waste to the site. Given the conditions of SR 15,

transportation accidents are likely an issue of concern. [Harrisburg statistics on SR 15 truck

incidents have arrived, however they do not contain comparative statistics.)

Lick of sufficient data

The siting application contains insufficient data with which to assess facility operations and

emissions. Basic information such as what type of kiln they will be operating, who will be

designing it (so we can look at similar facilities), what they'll typically be burning, and

estimated emissions was not in the siting application.

Proximity to ti:z PAZiirrt

Siting criteria are intended to ensure that onsite facility accidents, however rare they may be,

will not cause adverse impacts to surrounding communities. This is generally done through use

of a buffer zone between the facility and the surrounding environs. The extent of the buffer

zone depends on the intended use; a buffer zone for an adjacent industrial facility may be

smaller than distance to a school or hospital or wetland.

As stated to us, the Bureau of Prisons' primary concern is that there be sufficient buffer between

the prison and the facility in the unlikely but possible case of an accident or spill requiring

evacuation of the facility. There are currently no siting criteria in Pennsylvania dealing directly

with minimum proximity of a maximum-security correctional facility to a hazardous waste

incineration facility.

As a result, we have listed below some of the considerations which should go in to determining

a proper buffer zone. On the basis of these considerations, we have provided our conclusions

regarding the proximity of the proposed facility to the correctional facility.

Proximity to facility and transportation routes

Pennsylvania State Route is 1300 feet from the closest occupied FCC structure, that of the USP,

which is a maximum-security facility. The closest unoccupied FCC structure to the proposed

HWI is the training facility, located 1,000 feet away; this structure may aiso be utilized as a day

care center for children of correctional staff.

The greater the likelihood of an accident or the more irreversible or difficult the consequences,

the larger the buffer zone should be between the incinerator and the correctional facility. Given

the likelihood of an accident is not unreasonable, we conclude that the current distance between

the facility and the prison (1,000 feet) is not an adequately large buffer zone to protect the prison

population and surrounding residents from the consequences of a spill or accident at or near the

facility.
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Existing siting criteria

The above conclusion 15 supported by current siting criteria for hazardous waste incineration

facilities Pennsylvania code, Title 25, Environmental Resources, Chapter 269.48 (Hazardous

Waste section. Phase II siting criteria), states "treatment and disposal facility sites are deemed to

be acceptable if the distance from the facility to an airport, school, community park, hospital,

church, retail center or nursing heme, is greater than 1 mile." As these are all population

centers, it would seem prisons would likely /all under the intent of this criterion, and that the

correctional facilities are vviihin a range considered unacceptable.

Further, this section states if this criterion cannot be met, the applicant shall provide

information and analyses to allow the Department to assess the effect the proposed facility will

have on the use of these facilities ." Thus an impact analysis will probably have to be completed

by the facility proponent which should come to the same conclusions as stated in this

investigation.

COSSEQCISCIS OF AS ACCICZS7

Facilities should be sited and designed such that consequences of an accident are minimal no

matter the likelihood of a facility or the proximity of the facility to a source of exposure. Several

features of the correctional facility and the AUenwood community raise reservations as to

whether this goal can be achieved by the proposed incineration facility These concerns include:

Availability of local emergency services

In the event cf plant or transportation upset, local emergency services are extremely limited. In

our meeting with Mr. Hess, the County Director of Emergency Preparedness, he stated that

limited County resources make emergency management of this nature highly tenuous. Should

evacuation become necessary, he noted school buses within the surrounding area would be his

main means of evacuation. However, he qualified this by stating that the majority of the buses

are pnvate, over which he has no authority (i.e., to commandeer), etc The buses and drivers are

not accessible via radio. Further, they are loaded with students from 6-8 AM and from 2-5 PM
when school is in session.

With respect to police assistance, most villages and townships have a police chief, and possibly

an additional part-time officer. Williamsport is the nearest town with a regular police force.

Gregg Township has no police force. Available police assistance will likely be directed to local

residents in case of emergency, and only secondarily to the correctional facility, even if the

inmates and staff are at greater risk.

Logistics of prison evacuations

A review of BOP evacuation guidelines indicates a substantial commitment of local resources

and time-consuming logistics procedures is needed to evacuate a medium- or maximum-

security prison, including many procedures that the public at large is not likely aware of. Two
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of the major limitations to an emergency evacuation noted in existing evacuation plans Include

the following:

• "The contractual bus company will be contacted for assistance with evacuation." The

Allenwood facilitv has no affiliation with a bus company which will allow them

certain access to bus transportation under any circumstances. Without

transportation, evacuation is not possible.

• Before being evacuated, inmates will be searched, processed trough the control

center sallyport, photographed, and placed in restraints." [BOP: please fill in the

following time estimates using best-case scenario -- I.e., compliant inmate] Using a

best-case scenario, i.e., compliant inmate, this procedure takes approximately to

minutes for a medium-security inmate and to minutes for a maximum-

security inmate !:' the facility is at full capacity (2,326 inmates), following required

procedures will rt-quire a minimum of to hours. This also assumes all

necessary support gear is available, which is generally not the case at correctional

facilities; Lewisburg USP, for example, does not have irons for each inmate on the

premises. In addition, it does rot take into account the approximately 300-400 "hold

overs" -- Inmates in transit who are present in the facility but not counted In the

facility's inmate population. It also assumes the evacuation proceeds in an orderly

manner without any d sruption from the inmates.

Furthermore, at least one documented record of an emergency evacuation highlights practical

difficulties in performing such an evacuation successfully. Notes taken after the 1,200-inmate,

medium security Terminal Island facility was nearly evacuated in February 1990, due to a gas

odor from a nearby unidentified chemical leak, indicate the following:

• Practice evacuations are not performed at correctional facilities and indeed are not

feasible. In fact, at Terminal Island, "...the chance of [an emergency evacuation]

actually occurring did not seem to be a serious threat. ...although contingency plans

had been previously established, when actually faced with the possibility, thorough

plans to make the evacuation happen were not available"

As a result, an emergency evacuation is generally performed on an ad hoc basis with

facility staff making up evacuation plans and procedures as they go. "The Captain

was given several variables and told to create an evacuation plan." Ad hoc

evacuation may be possible with a medium-security facility, but would be highly

dangerous with maximum-security inmates. Furthermore, creation of evacuation

plans for every type of emergency would be extremely difficult, if not impossible.

• At Terminal Island, the evacuation plans were on hold for over 48 hours, at which

point the staff was exhausted and not in peak form to handle a dangerous

evacuation.
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• It took two hours before support staff from other agencies reached the facility after

notification of emergency. Without support staff, large-scale evacuations cannot

take place.

• Buses were available as the emergency took place late at night while school was not

in session. Further, there was a commitment from the local transit authority for an

adequate number of buses. ' Allenwood has no transit authority, and the availability

or number of buses available should an accident occur cannot be assured.

• The nature of the chemical leak (what is it? is it toxic? is it explosive?) was not

known for several hours. The magnitude of the emergency in chemical spills Is not

generally immediately known. At Terminal Island, "it was not known if an

evacuation would be necessary and If it became necessary, it was not known how
quickly this would have to be accomplished, how far, or for how long."

• The confusion surrounding evacuations provide good escape opportunities. This

again is not feasible for a maximum-security prison in particular.

• During a chemical emergency, facility and support staff are being exposed to the

same fumes or adverse exposures that the inmates are experiencing. If the fumes are

strong enough, appropriate respiratory gear for facility staff and inmates is required

for an evacuation to proceed. Having appropriate protective gear on hand for all

types of emergencies potentially associated with a chemical spill is both expensive

and requires training for proper use.

• As with all humans, different inmates (and staff) will experience effects of chemical

exposure differently. As at Terminal Island, some inmates under medical care may
require additional assistance in evacuation. A triage system for identifying and

prioritizing for evacuation the most adversely affected inmates (and staff) by

chemical type does not exist at any correctional facility. At Terminal Island, four

staff members required medical assistance and thus were not available to assist with

the evacuation.

• Lines of emergency communication do not exist with external support groups at

correctional facilities. Complicating external communications, inmate phones are

shut off during evacuations.

• Due to the infrequent nature of evacuations, each facility does not keep enough

restraint gear or weapons to cover all inmates. The time and geographic distance

needed to obtain the required restraints, weapons, and staff from other facilities will

vary. In the Terminal Island case, for example, calls were made to "institutions all

over the western part of the country" to obtain the necessary support. All equipment

was either "picked up by our staff or air expressed to us." Many chemical

emergencies require much sooner evacuation than was required in Terminal Island.

11 DRAFT



76

• At Terminal Island, an adequate size and number of nearby evacuation sites existed.

This is not so at Allenwood -- the closest evacuation site, a school in New Columbia

(approx. 4 miles from the correctional facility) can only hold about one third of the

total FCC inmate capacity.

Potential incapacitation of correctional facility staff

Past analyses of accidents at hazardous waste incineration facilities show that the most likely

effect of a hazardous waste spill or fire is acute, short-term, reversible irritation due to exposure

to hydrochloric acid gas (HC1). However, these concentrations can be debilitating if exposure Is

high enough; exposure in turn is a function of distance from the spill. Thus concentrations

which could be debilitating to facility staff and inmates is possible; more exact estimates of

exposure concentration and effect require modeling. Given the proximity to the facility, it is

likely that sufficiently high concentrations resulting in at least partial incapacitation of

correctional facility staff and inmates are possible.

5.0 SUMMARY AND CONCLUSIONS

Likelihood of Accident

An accident which cculd potentially require the evacuation of the correctional facility in

Allenwood is a "reasonably foreseeable" scenario according to federal guidelines and must be

considered in the siting of the proposed facility. This conclusion is bared both on the statistical

likelihood of an accident and past threats of terrorist activity, as well as an absence of data

regarding key factors, such as successful operating history by the proposed facility design team,

lack of design data included in the permit application, lack of any operating history at similar

facilities by the proposed owner/operator, and history of violations by the proposed

owner/operator at other facilities.

Proximity to the Facility

The correctional facility is located less than a quarter-mile from the proposed incineration

facility, and the only route of shipping waste to the plant runs immediately adjacent to the

correctional facility. State siting criteria, including Pennsylvania's, indicate that population

centers within one mile from an incinerator is "unacceptable." We conc'ude that the proposed

facility and supporting transportation routes are unacceptably close to the correctional facility

due to the potential for adverse impacts to population centers located very close to hazardous

waste management facilities and transportation routes.

Consequences of an Accident

The logistics of evacuating correctional facilities, particularly medium- and maximum-security

facilities, clearly indicate that evacuation in the case of a chemical emergency is not possible.

This is due to both the time- and labor-intensive procedures needed to maintain internal
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security during an evacuation, and Lack of external availability of emergency support services in

the Allenwood area to assist with such an evacuation.

Summary

We concluded from the above information that a) the proximity of the proposed facility to the

correctional facility currently under construction is too close to be considered acceptable by

prevailing facility siting standards, b) that an accident with the potential for adverse health

effects is a reasonably foreseeable event, and c) an evacuation, if needed, would not be

successful due to internal logistical requirements and lack of locally available resources.

The impacts to facility staff and inmates of long-term exposure to routine facility emissions

could not be conclusively evaluated without significantly more information on emissions than

has been developed to date. If well designed and well operated, the incineration facility should

not pose risks to surrounding community above thresholds of regulatory concern. However,

the current engineering support assigned to the USPCI project does not have enough experience

in similar facilities for us to be able to extrapolate performance data from other facilities they

have designed or have confidence they can design an acceptably safe facility at Allenwood.

Finally, it should also be pointed out that normally the burden of proof should be on the

owner/operator to provide evidence of operational and design capability in which the

community may have confidence, and not on the community to prove the likelihood of an

accident. In this case, the facility proponent has not yet developed or provided enough

information for the adjacent community and correctional facility to fully assess the likelihood

and consequence of an accident. This study is scheduled to take place after USPCI has secured

initial approval from DER to proceed with site plans. Without more specific accident and

impact information, the Bureau of Prisons has reasonable cause to question the claims of safety

made by the facility proponent.
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Mr. Clinger. Could you discuss a little further the evacuation
procedures that you would normally engage in in the event of any
kind of an incident that might occur? For example, how about Hur-
ricane Andrew, could you discuss that a little bit, and what was in-

volved with the evacuation of Hurricane Andrew down in Florida?
Ms. Hawk. The inmates were kept at the facility waiting out the

storm. We had been led to believe, by the direction, the storm was
moving, that we would not be directly hit, and that our buildings
would withstand the storm. The evacuation actually occurred im-
mediately after the storm because our buildings did not sustain the
storm very well, and there was tremendous damage.
During the storm, the inmates were terrified and resisted the

Bureau's efforts to lock them down in their rooms. The inmates
were afraid that we were either going to leave them or were not
going to be able to maintain their safety. From the beginning of the
storm, inmates were concerned that their lives were in jeopardy.
Once the storm passed, the Bureau had to evacuate over a thou-

sand inmates. We had difficulty gaining access because the road-
ways were already clogged or damaged. I believe the situation
would be much the same in the Allenwood area in that the normal
access routes would probably not be available to you.

We also had difficulty bringing our buses from outside of the
Miami area. The buses were borrowed from other institutions or
from other service areas outside of the Miami area, because the
local commercial buses were already being used by the local area.

It took us several hours, even though we knew the storm was com-
ing and had buses poised a hundred or so miles away from the in-

stitution. It still took us several hours to get them to the institu-

tion.

We searched every inmate, placed leg restraints and handcuffs
on every inmate and searched them to make sure they had nothing
on them that could aid in their escape. We then loaded them on
the buses and transported them.
As I believe Congressman Holden's testimony indicated earlier, it

would take us 104 bus trips to take 3,000 inmates out of our com-
plex at Allenwood. Our estimation is that it would take us longer
to evacuate FCC Allenwood than the amount of time it took to

evacuate Miami, which was roughly 40 hours.
Mr. Clinger. It has been suggested by some that an alternative

to evacuation would be to put all of the inmates into one secure fa-

cility which could be sealed off, and therefore, the risks to their

health and safety would not be incurred and would save you all of
that transportation. Is that a feasible alternative, in your view?
Ms. Hawk. That is the safe-harbor concept that we have also ex-

plored. We have determined that since the FCC Allenwood facility

is new, the windows are secure, and the facility is a relatively

strongly built structure, we would be able to provide a safe harbor
for a little bit of time. We would place all the inmates either in a
gymnasium or corridors, shut down the air handling units and put
plastic over the windows so that other air could not get in. We
would only be able to maintain that safe harbor for 3,000 individ-

uals plus a 1,000 staff for a relatively short period of time.
Our estimation is that without some other way of putting new

oxygen into the environment, we could probably hold that number
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of people for approximately 4 hours before the oxygen would be de-
pleted.

Mr. Clinger. Now, in terms of the infrastructure, tell us a little

bit about what routes you would use if you were to, in fact, phys-
ically remove the prisoners and relocate them at some other loca-

tion. Is the transportation network really adequate to do this in an
expeditious way?
Ms. Hawk. No, it is not, especially in the Allenwood area. Route

15 that passes right down in front of our institution complexes is

the only major access road that travels that area, and so we would
have to place all of the buses coming in, all of the buses going out
and whatever other vehicles we would be using would all be using
Route 15. This is also the same route—as I indicated, that is used
by USPCI, because it is the same access road to their facility. I

would also anticipate a large number of folks from the community
would be trying to use that route to get out of the area or to get
into the area to help friends or neighbors.
Mr. Clinger. My final question, I think, because my time is

about to expire, would be, you have had meetings with representa-
tives from USPCI, and there has been a characterization by rep-
resentatives of USPCI that you really didn't have any serious con-
cerns about this. Is that an accurate representation of those meet-
ings, and could you describe the tenor and content of those meet-
ings?
Ms. Hawk. I think that the meetings have been very congenial

and that the USPCI representatives have been very good to work
with. I would not say, however, that we have not expressed our
concerns. We have had extreme concerns, and we shared those with
representatives from USPCI in terms of evacuation, emergency pre-

paredness, and health and safety issues.

Some of the representatives from USPCI recently visited the
complex area and toured many of the facilities there with our staff.

We had an excellent opportunity to share with them, and to show
them clearly, what our concerns were, the size of the population
and what the issues were that troubled us in terms of any emer-
gency preparedness action.

Mr. Clinger. Thank you very much, Ms. Hawk.
Mr. Synar. Ms. Hawk, these are interesting findings. Did you

share these findings with either EPA or the State of Pennsylvania?
Ms. Hawk. Yes, we have met with representatives from the

Pennsylvania Department of Environmental Resources and with
representatives from EPA. We continue to meet with
Mr. Synar. Ms. Hawk, let me interrupt you. It is our under-

standing you have not shared these findings with EPA or the State
of Pennsylvania.
Ms. Hawk. I am not sure, specifically, what findings you may be

talking about.
Mr. Synar. The reports that you have been talking from, the

independent report.

Ms. Hawk. The independent report specifically may not have
been shared in total, but the content of the information has been.

Mr. Synar. Why not?
Ms. Hawk. That was done very preliminarily when the applica-

tions were just beginning. We have been waiting for USPCI to file
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phase 2 of their application. Their initial submissions have not

been completely clear in terms of what exactly their facility will

hold in the incinerator.

Mr. SYNAR. Do you think those findings in that report would be

helpful for decision-makers both at EPA and the State?

Ms. Hawk. I think they certainly would. However, again the

study was preliminary and was conducted before we had any more
of the details. As the details move forward and we move into phase
2, we would certainly be sharing all of our findings and concerns
with both PDER, the Pennsylvania Department of Environmental
Resources, and EPA.
Mr. SYNAR. It is your intention to follow up on that report and

to provide that information to EPA and the State; is it not?

Ms. Hawk. Yes, sir.

Mr. Synar. Mr. Mica.
Mr. Mica. Could you tell me if there has been any survey of cur-

rent hazardous waste traffic on that highway—is it 15—in front of

the prison?
Ms. Hawk. Yes, sir, we did. We had our own staff do a survey

on the traffic that travels Route 15 in terms of hazardous waste
traffic. Our findings indicated there are approximately 300 vehicles

that travel that roadway during a normal week. The majority of

those were not carrying a substance that would cause extreme dan-
ger should there be an accident with that truck. Many of them
were carrying low level, substances listed in the lower level num-
bers.

Our projection, though, just in what we do know so far of the

USPCI plan—and again it is not final yet, so we don't want to be
speaking too prematurely about what they are actually going to do,

but our estimation is that the numbers of those trucks will increase
dramatically; and we are very interested to see what these trucks
will be carrying and at what level the ratings will be on the trucks

that will be carrying waste into that facility.

Mr. Mica. Having dealt in this process so far, do you feel that

the Federal Government and EPA have sufficient rules and proce-

dures to protect the public health, safety and welfare?
Ms. Hawk. I am not an expert in this area; I am a corrections

administrator. But speaking as a corrections administrator with
my primary responsibility being for the safety and security of our
inmates and the community around there, we would probably feel

much more comfortable if the regulations were much more specific

in terms of what was needed to protect a large grouping of individ-

uals in an area such as where we are located in Pennsylvania.
Mr. Mica. How would you characterize the State's procedures to

date? Is there adequate protection there?
Ms. Hawk. The State of Pennsylvania does have a 1-mile buffer

zone in its State law that protects hospitals and other intensively

populated areas.

Mr. Mica. Well, is this process orderly? Does it protect public

health, safety and welfare at the State level, so maybe we don't

need to cover it at the Federal level?

Ms. Hawk. The only part that we have been through so far with
the Allenwood facility has been phase 1 of the siting process, so our
experience has only been
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Mr. Mica. How would you describe that? Is that adequate for

protection?
Ms. Hawk. That was more of an information-gathering phase, so

it is difficult to determine whether protection is built into that.

Clearly, I think it is phase 2, which we are anxiously awaiting to

be very much involved in, and is the one that is going to determine
what are the specific concerns and what specifically is going to be
built into USPCI's procedures to make sure that it will be safe.

It is a little premature, to know yet whether phase 2 is going to

adequately protect the community or not, sir.

Mr. Mica. Thank you, Mr. Chairman.
Mr. Hayes [presiding]. I believe Mr. Hastert probably isn't re-

turning, so that leaves me
Mr. Clinger. Could I ask two questions?
Mr. Hayes. Go ahead, Mr. Clinger. I am sorry. I was making

notes and not listening to the chairman. I didn't realize that you
hadn't asked questions yet.

Mr. Clinger. I asked some, but I had a couple more that I want-
ed to conclude with, if I could.

It will come out during the testimony today that USPCI has not
yet operated an incinerator anywhere in the country. Does that
cause you some concern; in other words, a question of competence?
Ms. Hawk. I think that anything that suggests or increases the

likelihood that there could be unexpected consequences or unto-
ward consequences that were not anticipated troubles the Bureau
of Prisons. As I indicated in my testimony, if a facility is to be built

near one of our correctional complexes, it needs to be operated ab-
solutely perfectly and maintained in accordance with all regula-

tions, and have an excellent track record, because otherwise it

would be of grave concern to us in terms of whether an emergency
should occur. We also would want to alleviate the fears of our in-

mates who are confined there. We would want to have something
substantive to be able to share with them that would demonstrate
that they don't need to worry and be concerned about their health
or about an accident occurring.

Mr. Clinger. Have they expressed some concerns? The prisoners

must be aware that this is a pending possibility. Does that cause
them any angst?
Ms. Hawk. The concern thus far, I think has been at a relatively

low level. Inmates read the newspapers, like everybody else does,

and they watch all of the activities. I think that they are hopeful

also that this project will be sited in a way that is safe and doesn't

jeopardize them.
I think we have had situations where the threat was a little

more real and a little more immediate, and we have had clear reac-

tions from inmates at other institutions when similar kinds of situ-

ations have occurred, so we generalize that to this population, be-

lieving that we will have difficulties from them in terms of fear for

their health and safety.

Mr. Clinger. It has been suggested perhaps that there is a pat-

tern developing here. Is this the only instance where it is proposed
to locate a hazardous waste facility near a prison, or do you have
this occurring elsewhere in your domain?
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Ms. Hawk. It has been occurring elsewhere. I mentioned Milan,
MI, and the original plan there by a corporation called Envotech
was to site a hazardous waste facility on property less than a mile
from our institution. They had difficulty in forming their applica-

tion and now seem to have backed down. According to Envotech
they are planning to put a hazardous waste landfill in that area.

Three Rivers, TX, is another example of one of our institutions

where a corporation was coming in, exploring the possibility of put-

ting a hazardous waste facility near one of our new facilities. So
we have been concerned that there may be developing pattern, to

site such facilities near prisons.

Mr. CLINGER. Which might then give more evidence for the need
of some sort of Federal intervention here if we are looking at a na-
tionwide kind of pattern?
Ms. Hawk. I believe so, Mr. Clinger.

Mr. Clinger. Thank you very much.
Mr. Hayes. Thank you very much for your appearance. I appre-

ciate it. We will welcome our next panel.

Ms. Hawk. Thank you.
Mr. Hayes. Mr. Patten, Mr. Fontaine, and Mr. Peeling, as you

approach, if you would just remain standing, I will continue the
chairman's tradition to preserve and not to prejudice past and fu-

ture witnesses in swearing you in, if you have no objection.

Mr. Peeling. We have also brought a couple of consultants to

help us.

Mr. Hayes. That is fine, if they would not mind doing the same
and identify themselves for the record.

If we would just have the three of you sit at the table, if the con-
sultants would sit immediately behind you, it would expedite the
way that we are able to handle these things and not preclude them
from their involvement.

If we could have just the witnesses at this point, and those of you
who are consultants right immediately behind them, please. If the
witnesses would raise your right hands.

[Witnesses sworn.]
Mr. Hayes. Please be seated.
Mr. Peeling. I would like to introduce the people who will testify

on behalf of citizens, if I may. My name is Clyde Peeling, and I rep-

resent Organization United for the Environment, a grassroots orga-
nization, with a membership of approximately 17,000.

Before I testify, however, I would like to introduce two citizens

who will precede me. First is Mr. Roy Fontaine, who represents the
Host Community Working Committee. This committee was selected
by the Gregg Township supervisors of Union County, PA, together
with USPCI, which is a wholly owned subsidiary of Union Pacific

Corp. The HCWC, or the committee, takes no position for or
against the project. It has, at the behest of citizens, done extensive
research into all aspects of USPCI's project.

Following Mr. Fontaine's testimony, you will hear from Mr. Karl
Patten, at the end of the table, from the Lewisburg Prison project.

This is a group concerned with conditions of confinement. Specifi-

cally, they and many others are concerned about 3,000 inmates in-

carcerated at the new prison complex directly across the highway
and within a half-mile of this proposed project.
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Could we also put our consultants under oath?
Mr. Clinger. I think the agreement was we would have the

three witnesses. We have a very, very busy schedule and many,
many witnesses to be heard from; and I think that most of the tes-
timony can be offered by the three of you.
Mr. Hayes. I have been reminded by the staff, since as you,

know I don't chair this committee regularly—but I have been re-
minded by them that an agreement had been worked out pre-
viously.

Mr. Peeling. I am sorry, the agreement that I recall in Mr.
Synar's office was that the consultants would also go under oath.
Mr. Hayes. Then I am going to change Mr. Synar's agreement,

and prior to my terminating the hearing make the following deal,
we are either going to have three folks testify in light of what I

thought to be the agreement; or everybody can come back at some
future time and have a few words to say if they decide to hold an-
other hearing.
Or to rephrase it, welcome to the southeast conference, which in

no way prejudices your slanted point of view on this. It just makes
it possible for us to run through an exhaustive list of witnesses. I

assure you, I intend to do the same for them no matter what their
perspective or point of view.
Mr. Peeling. Can we just state for the record that this was not

the original agreement?
Mr. Hayes. That is fine with me.
Mr. Peeling. Fine.

By the way, some of our people from Union County are in the
hall. Is there any possibility they can come into the room?
Mr. Hayes. I am not aware of who and where—we will try to get

some more chairs. That would be fine, too, if you will go ahead with
the testimony while we try to accomplish that.

STATEMENTS OF ROY FONTAINE, VICE CHAIRMAN, HOST COM-
MUNITY WORKING COMMITTEE, WATSONTOWN, PA; KARL
PATTEN, VICE PRESIDENT, LEWISBURG PRISON PROJECT,
LEWISBURG, PA; AND CLYDE PEELING, VICE PRESD3ENT,
ORGANIZATIONS UNITED FOR THE ENVHIONMENT,
ALLENWOOD, PA
Mr. Hayes. So we would begin with who, with Mr. Fontaine?

That is fine, yes, sir.

Mr. Fontaine. Mr. Chairman, members of the subcommittee,
and Congressman Clinger, thank you for inviting me to testify on
the subject of EPA's oversight of hazardous waste facilities under
the Resource Conservation and Recovery Act.

I am vice chair of the Host Community Working Committee, a
citizen committee established in Union County, PA by USPCI, with
input by the supervisors of Gregg Township. The committee, known
as the HCWC, was established in February 1991 under provisions
in Pennsylvania regulation to consider a proposal for a commercial
hazardous waste incinerator and landfill by USPCI, a wholly-
owned subsidiary of Union Pacific Corp.
The HCWC works for the public. As the major vehicle for public

participation regarding USPCI's project, the HCWC obtains and
publishes fact-based information and analyses, supported by pri-
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mary source documentation regarding issues identified by the pub-
lic and by the Pennsylvania regulations governing our activities.

I am accompanied today by the committee's consultant Lynn
Moorer, who the committee has hired to conduct research and ana-
lyze data for the committee, and who has prepared the committee's
reports. She is available to assist me in answering your questions.

To date, the committee has published 12 reports of its research.

It is my understanding that your staff has been provided copies of

these.

The committee's research is funded by voluntary citizen contribu-

tions. USPCI objected to the independence of the committee and re-

fused to pay its research costs, even though Pennsylvania regula-

tions specify that the developer should bear them. In fact, USPCI's
discomfort with the committee's independent findings has caused it

to withdraw all support for the HCWC.
The committee has documented that EPA and the Pennsylvania

Department of Environmental Resources have not done their job.

This means the public pays twice. First, the public is paying for the
Government to do its job, which the committee has documented it

is not doing; and second, it is paying the committee to carry out
independent analyses so the public can make sound decisions.

We are concerned that the State and Federal Government's proc-

ess with respect to permitting and regulating hazardous waste fa-

cilities, a process which is financed with Federal tax dollars, is not
working as envisioned in law and regulation. Therefore, Congress
needs to exert oversight.

An absolutely central problem at the heart of Pennsylvania's pro-

gram to permit and site hazardous waste facilities and EPA's con-
gressionally mandated oversight of this process is the technically

invalid hazardous waste facilities plan produced by DER.
The State law which requires the Commonwealth to encourage

and expedite siting of hazardous waste facilities, Act 108, is found-
ed upon a highly flawed and unsubstantiated need study that the
State produced in 1986.
This plan was mandated to assess comprehensively Pennsylva-

nia's hazardous waste management practices and capacities in

order to produce a technically valid assessment of the need for ad-
ditional hazardous waste facilities in the Commonwealth.
Unfortunately, both the 1986 plan and the 1992 updated plan

are so technically flawed that they are unusable and unable to

carry out their mandate.
Under State law, certificates of public necessity, CPN's, can be

issued to applicants for hazardous waste facility permits if, among
several requirements, the facilities are needed as defined by the
plan. CPN's are both very powerful and extremely valuable for haz-
ardous waste entrepreneurs in Pennsylvania. They can override
local zoning prohibitions to allow hazardous waste facilities to be
sited where the government and citizenry would otherwise prevent
them.

Therefore, the linchpin of Pennsylvania's activities promoting the
siting of commercial hazardous waste facilities and with which
these powerful CPN's are justified is a technically invalid, unsub-
stantiated document that concludes that additional hazardous
waste facilities, including incinerators, are needed.
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By contrast, the HCWC's research has found that USPCFs incin-

erator is not needed for Pennsylvania's hazardous waste. A 150-

percent overcapacity was already on line in 1987 to handle
incinerable material generated through the year 2009, according to

the regional capacity assurance plan certified to by Pennsylvania
and 12 other agreement States, and approved by EPA.
The committee's findings are absolutely consistent with Senator

Specter's conclusion that the burden of proof hasn't been met, that
more hazardous waste facilities are in fact needed.
The HCWC's research and analysis has found that the data in

the Pennsylvania facilities plan did not match the data source doc-

umentation purportedly used for the plans. Differences in manifest
data compared ranged as high as 82 percent, with differences com-
mon of 25 percent or more. In one case, the committee found four
different capacities documented for a facility that burns hazardous
waste, with one capacity differing from information in the plan by
644 percent.

The committee also found what may be RCRA section 3008 viola-

tions, by DER through its false and misleading statements in offi-

cial documents used for compliance with Federal and State regula-
tions in USPCI's permitting process. DER has also withheld infor-

mation and documentation required to be maintained for compli-
ance with the State's program, another potential section 3008 viola-

tion.

In addition, we found that DER arbitrarily and unlawfully de-

fines hazardous waste erroneously, which limits and distorts as-

sessments of hazardous waste. Specifically, DER unlawfully dis-

regards sludge created when spent pickle liquor from the iron and
steel industry is treated by lime off site. This leads to tremendous
undercounting of hazardous waste imported to the State, as well as
hazardous waste management capacity existing in State, such as
the Mill Service Yukon facility.

Of equal concern, the committee has discovered that EPA Region
III has collaborated with DER in ignoring a 1989 Federal court de-

cision and an updated 1990 opinion from EPA headquarters, and
disseminated information to at least one Member of Congress and
the HCWC on this issue that contradicts the court's ruling and
EPA's updated interpretation.

Specifically, DER hazardous waste engineer Carl Spadaro testi-

fied in a deposition in 1992 that EPA Region III Administrator
Edwin Erickson signed a response to an inquiry by Congressman
Joseph Gaydos that was contrived in concert with DER in order to

protect the decisions DER has made after the 1989 Federal court

decision and the 1990 EPA headquarters opinion with respect to

continuing to categorize lime-stabilized pickle liquor sludges as

nonhazardous waste.
This exemplifies not only DER failing to do its job, but EPA col-

laborating and either explicitly or tacitly approving of that failure.

The HCWC has documented that USPCI may also be in violation

of section 3008 provisions in RCRA through numerous false and
misleading statements and omissions of material information in

submittals to DER in the permitting process. These relate both to

USPCI's compliance record and to ownership of the proposed Union
County project.
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We point out that all the committee's findings with respect to

USPCFs false statements and omissions of material information
have been documented for DER. Nevertheless, DER has continued
to process USPCFs application and, in fact, has awarded phase I

approval. Furthermore, there is no evidence that DER has even re-

quired all the omitted or inaccurate information to be either sup-
plied or corrected, let alone taking enforcement action against
USPCI for apparent violations.

For example, USPCI falsified its hazardous waste application by
claiming that the owner of the facility is USPCI of Pennsylvania,
Inc., when in reality, the facility owner is a different corporation

—

USPCI Development Co., Inc., as documented by deeds on file in

Union County. In addition, USPCI has denied the control of USPCI
Development Co. as facility landowner as well as the management
control over the project exerted by its officers, headed by, according
to documents on file with the commonwealth, Andrew L. Lewis
IV—who holds a royalty interest in the project.

Mr. Hayes. If you could begin to summarize. I assure you all of

this will be in the record along with anything else you wish to add
to expand upon the record. I am trying to stick with the 5-minute
summary agreement that all witnesses
Mr. Fontaine. I have 60 seconds, one page.
Mr. Hayes. Anything will go in the record, which I should have

made clear at the outset, anything and everything you wish to

place in the record will be put there.

Mr. Fontaine. In addition to constituting a false statement of

material information, it renders USPCFs application incomplete,
according to Pennsylvania regulations.
Furthermore, DER officials have processed USPCFs incomplete

application without legal authority and have awarded phase I ap-
proval despite a State regulatory prohibition on processing a per-

mit unless it is complete.
Furthermore, State law prohibits DER from granting permit ap-

proval if the applicant is engaged in unlawful conduct. Despite evi-

dence of unlawful conduct by USPCI at its PPM facility in Phila-
delphia—through illegal acceptance of hazardous waste and zoning
violations, DER granted phase I permit approval to USPCI on
March 12, 1992.

In addition, it appears that DER is ignoring more than 97 per-
cent of the requirements in Pennsylvania's federally approved and
financed program governing compliance review by a facility permit
applicant.

Finally, DER's hazardous waste facility plans falsely mask the
hazardous waste incineration capacity available in Pennsylvania's
operating cement kilns.

Pennsylvania's badly enforced program operates under Federal
authority and with Federal taxpayer dollars. Therefore, we wel-
come the subcommittee's diligence in overseeing this situation to

assure that not only the public health and environment are pro-
tected, as mandated by Federal law, but that taxpayer dollars are
protected.

Thank you for this opportunity to testify. Because of time con-
straints, I have given you only a brief summary. However, the com-
mittee has prepared a somewhat longer report to Congress which



92

pulls together the major issues on this subject based upon all our
research. We ask that it be made part of the hearing record as part
of my comments.
We will be happy to answer any questions you may have.
[Note.—The Report to Congress entitled, "Failure of the U.S.

Environmental Protection Agency, Pennsylvania Department of En-
vironmental Resources, and the Pennsylvania Attorney General to

Comply With RCRA Mandates in Oversight of Hazardous Waste
Facilities and the Permitting of a Hazardous Waste Facility in

Union County, Pennsylvania" may be found in subcommittee files.]

[The prepared statement of Mr. Fontaine follows:]
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STATEMENT O r

ROY FONTAINE

BEFORE THE

HOUSE GOVERNMENT OPERATIONS COMMITTEE

SUBCOMMITTEE ON ENVIRONMENT, ENERGY AND NATURAL RESOURCES

MARCH 25, 1994

Mr. Chairman, Members of the Subcommittee, and Congressman

Clinger, thank you for inviting me to testify today on the subject

of EPA's oversight of hazardous waste facilities under the

Resource Conservation and Recovery Act.

I am Vice-Chair of the Host Community Working Committee -- a

CITIZEN COMMITTEE ESTABLISHED IN UNION COUNTY, PENNSYLVANIA BY

USPCI WITH INPUT BY THE SUPERVISORS OF GREGG TOWNSHIP. THE

Committee, known as the HCWC, was established in February 1991

UNDER PROVISIONS IN PENNSYLVANIA REGULATION TO CONSIDER A PROPOSAL

FOR A COMMERCIAL HAZARDOUS WASTE INCINERATOR AND LANDFILL BY

USPCI, A WHOLLY-OWNED SUBSIDIARY OF UNION PACIFIC CORPORATION.

The HCWC works for the public. As the major vehicle for

PUBLIC PARTICIPATION REGARDING USPCI'S PROJECT, THE HCWC OBTAINS

AND PUBLISHES FACT"BASED INFORMATION AND ANALYSIS, SUPPORTED BY

PRIMARY SOURCE DOCUMENTATION, REGARDING ISSUES IDENTIFIED BY THE

PUBLIC AND IN THE PENNSYLVANIA REGULATIONS GOVERNING OUR

ACTIVITIES.

I AM ACCOMPANIED TODAY BY THE COMMITTEE'S CONSULTANT LYNN

MOORER WHO THE COMMITTEE HAS HIRED TO CONDUCT RESEARCH AND ANALYZE

DATA FOR THE COMMITTEE AND WHO HAS PREPARED THE COMMITTEE'S

REPORTS. SHE IS AVAILABLE TO ASSIST ME IN ANSWERING YOUR

QUESTIONS.

TO DATE, THE COMMITTEE HAS PUBLISHED TWELVE REPORTS OF ITS

RESEARCH. IT IS MY UNDERSTANDING THAT YOUR STAFF HAS BEEN

PROVIDED COPIES OF THESE.

AC\ /llz: r\ct
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The Committee's research is funded by voluntary citizen

contributions from the public. u$pci objected to the independence

of the Committee's research and refused to pay research costs,

even though pennsylvania regulations specify that the developer

SHOULD BEAR THEM. In FACT; USPCI'S DISCOMFORT WITH THE

Committee's independent findings has caused it to withdraw all

support for the HCWC.

The Committee's research and analysis has documented that

EPA and Pennsylvania Department of Environmental Resources have

NOT DONE THEIR JOB. Th I S MEANS THE PUBLIC PAYS TWICE. r IRSTi THE

public is paying the government to do its job ~ which the

Committee has documented it is not doing -- and second, paying the

Committee to carry out independent analyses so that the public can

make sound decisions.

we are concerned that the state and federal government's

process with respect to permitting and regulating hazardous waste

facilities "- a process which is financed with federal dollars —
is not working as envisioned in law and regulation. therefore,

Congress needs to exert oversight.

An absolutely central problem THAT goes to the VERY HEART OF

Pennsylvania's program to permit and site hazardous waste

facilities and epa's congr ess i on ally-mandated oversight of this

process is the technically invalid hazardous waste racilities plan

produced by der.

the state law which requires the commonwealth to encourage

and expedite siting of hazardous waste facilities ~ act 108 ~ is

founded upon a highly-flawed and unsubstantiated need study that

the state produced in 1986.

This Plan was mandated to assess comprehensively

Pennsylvania's hazardous waste management practices and capacities
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in order to produce a technically valid assessment of the need for

additional hazardous waste facilities in the commonwealth.

Unfortunatelyi both the 1986 d lan and the 1992 updated Plan

are technically flawed. they are so flawed that they are unusable

and unable to carry out their mandate.

Under state lawi Certificates of Public Necessity -- C p Ns --

CAN BE ISSUED TO APPLICANTS FOR HAZARDOUS WASTE FACILITY PERMITS

IFi AMONG SEVERAL REQUIREMENTS. THE FACILITIES ARE NEEDED AS

DEFINED BY THE PLAN . C°Ns ARE BOTH VERY POWERFUL AND EXTREMELY

VALUABLE FOR HAZARDOUS WASTE ENTREPRENEURS IN PENNSYLVANIA. THEY

CAN OVERRIDE LOCAL ZONING PROHIBITIONS TO ALLOW HAZARDOUS WASTE

FACILITIES TO BE SITED WHERE THE LOCAL GOVERNMENT AND CITIZENRY

WOULD OTHERWISE PREVENT THEM.

Therefore, the lynchpin of Pennsylvania's activities

promoting the siting of commercial hazardous waste facilitiesi and

with which these powerful cpns are justified; is a technically

INVALID, UNSUBSTANTIATED DOCUMFNT THAT CONCLUDES ADDITIONAL

hazardous waste facilities are needed, including incinerators.

By contrast, the HCWC's research has found that USPCI's

incinerator is not needed for pennsylvania hazardous waste. a 150

percent overcapacity was already on line in 1987 to handle

incinerable material generated through the year 7009, according to

the regional capacity assurance plan certified to by pennsylvania

and 12 other agreement states, and approved by epa.

The HCWC's research and analysis has found that the data in

the Pennsylvania cacilities plans do not match the data source

documentation purportedly used for the Plans. Differences in

manifest data compared ranged as high as 82 percent, with

DIFFERENCES COMMON OF 25 PERCENT OR MORE. In ONE CASE, THE

Committee found four different capacities documented for a

facility that burns hazardous waste, with one capacity differing

from information in the plan by 6m percent 1
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The Committee has also found what may be RCRA Section 3008

violations by der through its false and misleading statements in

official documents used for compliance with federal and state

regulations in uspci's permitting process. der has also withheld

information and documentation required to be maintained for

compliance with the state's program, another potential section

3008 violation.

in addition. we found that der arbitrarily and unlawfully

defines hazardous waste erroneously. which limits and distorts

assessments of hazardous waste. specifically. der unlawfully

disregards sludge created when spent pickle liquor from the iron

and steel industry is treated by lime off site. this leads to

tremendous undercount i ng of hazardous waste imported to the state

as well as hazardous waste management capacity existing in state,

such as the mlll service yukon facility.

Of equal concern, the Committee has discovered that E d A

Region 3 has collaborated with DER in ignoring a 1989 federal

COURT DECISION AND AN UPDATED 1990 OPINION FROM E D A HEADQUARTERS.

AND HAS DISSEMINATED INFORMATION TO AT LEAST ONE MEMBER OF

Congress and the HCWC on this issue that contradicts the court's

RULING AND EPA'S UPDATED INTERPRETATION.

Specifically. DER Hazardous Waste Engineer Carl Spadaro

testified in a deposition in 199? that e p a region 3 administrator

Edwin Erickson signed a response to an inquiry by Congressman

Joseph Gaydos that was contrived in concert with DER in order to

protect the decisions DER has made after the 1989 federal court

decision and the 1990 EPA headquarters opinion with respect to

CONTINUING TO CATEGORIZE LIME-STABILIZED PICKLE LIQUOR SLUDGES AS

NON HAZARDOUS WASTE.

This exemplifies not only DER failing to do its job, but ££A

COLLABORATir.G AND EITHER EXPLICITLY OR TACITLY APPROVING OF THAT

FAILURE.
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The HCWC has documented that USPCI may also be in violation

of Section 3008 provisions in RCRA through numerous false and

misleading statements and omissions of material information in

submittals to der in the permitting process. these relate both to

uspci ' s compliance record and to ownership of the proposed union

County project.

We point out that all the Committee's findings with respect

to uspci 's false statements and omissions of material information

have been documented for der. nevertheless. der has continued to

process uspci's application and; in facti has awarded phase i

approval. Furthermore, there is no evidence that DER has even

REQUIRED ALL THE OMITTED OR INACCURATE INFORMATION TO BE EITHER

SUPPLIED OR CORRECTED. LET ALONE TAKING ENFORCEMENT ACTION AGAINST

USPCI FOR APPARENT VIOLATIONS.

For example. USPCI falsified its hazardous waste application

by claiming that the owner of the facility is uspci of

Pennsylvania, Inc. when, in reality, the facility owner is a

different corporation — uspci development co . . inc.. as

DOCUMENTED BY DEEDS ON FILE IN UNION COUNTY. In ADDITION, US P CI

HAS DENIED THE CONTROL OF USPCI DEVELOPMENT COMPANY AS FACILITY

LANDOWNER AS WELL AS THE MANAGEMENT CONTROL OVER THE PROJECT

EXERTED BY ITS OFFICERS. HEADED BY. ACCORDING TO DOCUMENTS ON FILE

with the Commonwealth, Andrew L. Lewis, IV -- son of Union Pacific

Chairman Drew Lewis — who holds a royalty interest in the

project.

In addition to constituting a false statement of material

information, it renders USPCI's application incomplete, according

to Pennsylvania regulations.

Moreover, DER officials have processed USPCI's incomplete

application without legal authority and have awarded Phase I

APPROVAL DESPITE A STATE REGULATORY PROHIBITION ON PROCESSING A

PERMIT UNLESS IT IS COMPLETE.
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Furthermore, state law prohibits DER from granting permit

approval if the applicant is engaged in unlawful conduct. despite

evidence of unlawful conduct by uspci at its d pm facility in

Philadelphia — through illegal acceptance of hazardous waste and

zoning violations. DER granted Phase I permit approval to USPCI on

March 12, 1992.

In addition, it appears that DER is ignoring more than 97

PERCENT OF THE REQUIREMENTS IN PENNSYLVANIA'S FEDERALLY-APPROVED

AND "FINANCED PROGRAM GOVERNING COMPLIANCE REVIEW BY A FACILITY

PERMIT APPLICANT.

c inally. DER's Hazardous Waste cacility Plans falsely mask

the hazardous waste incineration capacity available in

Pennsylvania's operating cement kilns by giving the false

impression that they burn only liquid hazardous waste solvents of

at least 8,000 BTUs . By contrast, documentation reveals that

Keystone Cement Company near Bath burns solid and liquid hazardous

wastes of less than 8,000 btu.s . and from a much broader waste

stream than the plans indicate.

Pennsylvania's badly-enforced program operates under federal

authority and with federal taxpayer dollars. therefore, we

welcome this subcommittee's diligence in overseeing this situation

to assure that not only the public health and environment are

protected as mandated by federal law, but also that taxpayer

dollars are protected.

Thank you for this opportunity to testify. Because of time

constraints, i have given you only a brief summary. however. the

Committee has prepared a somewhat longer Report to Congress which

pulls together the major issues on this subject based upon all the

Committee's research. We ask that it be made a part of the

hearing record as a part of my comments.

we will be happy to answer any questions you may have.
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Mr. Hayes. Thank you very much. I will wait until all the wit-

nesses have testified.

Mr. Peeling. Do all the Members have a copy of that report?

Mr. Hayes. I am sure they have been distributed—will be dis-

tributed; if they were provided to the committee, they do.

Mr. Peeling. Could I also register one more complaint, objection,

that our agreement with Sandy Harris from Congressman Synar's
office had indicated that we have 25 minutes for this panel, which
we could divide any way we wanted.
Mr. Hayes. Let me tell you a brief story. The former Governor

of Louisiana's name was Earl Long, somewhat of a legend. Paul
Newman played him in a movie. Somebody walked into his outer
office and they said, "I am here to be appointed Assistant Attorney
General for the State of Louisiana."
The aide, whose name was Tim, walked into the office and said,

"Governor, you know good and well the Assistant Attorney General
deal was already made out from northwest Louisiana. He is saying
you promised it to him."
Governor Long said, "Tell him the truth. Tell him I lied."

So what I will do is I will take the blame for Mr. Synar, but I

have got so many witnesses and so many folks, I tell you, it has
no reflection on anyone's perspective. I am going to do the same
thing with everybody. I am going to expand the 5 minutes to about
7, and ask Mr. Patten if he wants to begin his testimony. Anything
you want placed in the record will be placed there.

Mr. Patten. Thank you. My name is Karl Patten. I am a profes-

sor of English at Bucknell University. I am also a founding mem-
ber of the Lewisburg Prison Project, a prisoners' rights organiza-
tion, which for over 20 years has been concerned with conditions
of confinement in the Federal penitentiary in Lewisburg, but which
also acts in support of prisoners' rights throughout the Nation, an
activity that has evolved because of our Prisoners' Legal Bulletins,

each of which explains some aspect of prison law, and which we
send, free, to prisoners in all 50 States.

We may appear to be small, but we are widely known.
And finally, I have worked as a volunteer paralegal in the peni-

tentiary at Lewisburg since 1977.

The Bureau of Prisons has just built the largest Federal prison
complex in the United States about 15 miles north of Lewisburg.
It will house at least 3,000 prisoners and will have a staff of about
1,000. At present, our daily mail at the Lewisburg Prison Project

reveals serious disciplinary problems in the new prison. It has not
gotten off to a smooth start, and we can expect difficult days ahead
as the prisoner population increases.

USPCI seeks a permit to build a hazardous waste incinerator,

designed to burn 219,000 tons annually of solid and liquid wastes,
and a hazardous waste dump, directly across Route 15, about a
mile or less away from the prison complex. Should it be built, a sit-

uation of extreme danger and constant stress will be created. In
fact, those of us familiar with the workings of prisons believe that
the existence of an incinerator will make the new prison complex
virtually unmanageable. It is the height of folly even to consider
constructing the incinerator.
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The Pennsylvania Department of Environmental Resources regu-
lations state that an incinerator would not be acceptable "if the dis-

tance from the facility to an airport, school, community park, hos-
pital, church, retail center, or nursing home, is not greater than
one mile."

Federal prisoners are wards in bond to the Attorney General of
the United States, with absolutely no freedom to move, far less

even than residents of nursing homes. Why were not prisons in-

cluded in the foregoing list? The current President of USPCI and
other members of its board were previously on the staff of the
DER, and they helped write these regulations. They knew perfectly

well that the Bureau of Prisons planned to build a prison on land
already owned by the Government at Allenwood.
Even the dullest mind will understand that prisons were left out

of the list because these bureaucrats were shortly intending to be-

come entrepreneurs in a new adjunct of the Union Pacific Corp.,
USPCI, which planned to build a hazardous waste incinerator adja-

cent to the prison. The writers of the DER regulations were on a
fast-track with millions of hazardous waste dollars at the end.

In case of a malfunction at the incinerator, the first issue is evac-
uation, as former Bureau of Prisons Director Michael Quinlan told

Senator Arlen Specter in a letter of September 22, 1992; I quote
Mr. Quinlan, "If complete evacuation of the prison complex were
required, it could not be accomplished in a short period of time."
He went on to explain that following Hurricane Andrew it took

over 2 days to evacuate the metropolitan correctional center in

Miami, and that prison housed only 1,300 inmates.
To continue, I can only best quote from Director Quinlan's letter

to Senator Specter: Evacuation of higher security prisoners will

present risks to the community safety. The Bureau of Prisons must
determine locations to which to evacuate. We must train staff and
keep supplies available for such an event.

"Also, the major road providing access is Route 15, and thus our
securing and evacuation of prisoners will be hindered by other
evacuation and emergency procedures in the area. In the event of

a large-scale emergency, the staff may be unable to report to work,
further hampering our emergency response."

I have already heard informally a staff member's response to

that, and I will give it to you, about going to his post in a crisis.

"Work? Are you kidding? Shit, no, I will get the wife and kids out
of there, fast."

Quinlan continues, "Higher security prisoners may not comply
with staff orders to evacuate or go to a safe harbor, instead using
the opportunity to attempt an escape or simply to disrupt prison

operations and security." Mr. Quinlan is using a famous figure of

speech, using litotes here, understatement, for my nearly 20 years
of dealing with maximum security prisoners convinces me they
would certainly try to escape and do everything they could to dis-

rupt prison operations.
Mr. Quinlan goes on to tell the Senator how "evacuation by bus

may not be a practicable option." Christopher Erlwine, speaking for

the Bureau of Prisons at a DER hearing on January 15, 1991, said

that the security problems of an evacuation would be impossible,

and he said at that time that at least 85 buses, which has been
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moved up to 104 this morning, would be necessary to remove the
prisoners. He added that if you take them away from the prison
complex, where then would they be housed?
The answer is simple—nowhere. There is nowhere to place, feed,

and provide sanitation for 3,000 prisoners.

Director Quinlan dreamed up another possibility: putting a horde
of prisoners in some very large room, perhaps a gymnasium, that
would be tightly sealed with boards and plastic. He goes on to say,

"Obviously, this is only useful for certain kinds of emergencies and
only for a few hours before encountering concerns about oxygen de-
pletion and access to food, water, and toilet facilities." We should
all, for a few seconds, imagine ourselves in that situation.

Director Quinlan's final alternative in his letter to Senator Spec-
ter is almost comical, certainly desperate. Remember that there are
not 104 buses available to take the prisoners to nowhere, and that
the plastic sealed gymnasium will work for only a few hours.
Now he suggests to Senator Specter that they might "walk the

inmates out of the prison complex. Higher-security-level prisoners
would require some type of restraints,"—this means handcuffs and
leg-irons at the least,

—"and many staff. To secure the higher secu-
rity inmates in restraints and walk them away from the complex
would take considerable staff and present serious concerns for the
community's safety."

Probably most Members of Congress have never been placed in
restraints, which is a euphemism for handcuffs, leg-irons, and
shackles, and which take a long, hard time to secure on an angry,
recalcitrant prisoner. You would do well to reflect on that scene.
Mr. Erlwine of the Bureau of Prisons raised the question of dis-

tress. That reflects on the morale of the new prison, encompassing
both prisoners and staff. Everyone's nerves will be on edge, living

next to a potential Chernobyl. Many prisoners are litigious and
they will be filing suits in Federal court arguing against their in-

carceration in a dangerous place.

Since writing this report I have discovered that the courts in the
middle district of Pennsylvania have more pro se cases per year
than any other district in the nation, and they come out of that
Federal prison.

Mr. Hayes. Can I get you to summarize, Mr. Patten?
Mr. Patten. An example, this January a prisoner at Lewisburg

spent at least a week in Federal court arguing that the peniten-
tiary's industry was polluting the atmosphere. It was a serious
case
Mr. Hayes. Was there a larger amount of difficulty with people

in this area being able to hear things? I will ask you if you could
summarize as well, as I did with Mr. Fontaine, as I will do to other
witnesses. Everything will go into the record.
Mr. Patten. I will do my best.

Mr. Hayes. If you could, do your best in 30 seconds. I assure you,
if you sit around here all day, you will see that I am going to do
it to everyone just like the
Mr. Patten. Mr. Chairman, I am an English teacher, and I had

a very hard time writing 8 minutes worth of testimony for this. I

could have given you 80. And so I am doing my best.
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Mr. Hayes. I can promise you you wouldn't have given me 80
minutes of testimony. I absolutely guarantee you. I am already
going to substitute the French expression "merde" for the word you
used earlier. They won't know how to spell it. I am going to have
to go on to other witnesses.

Mr. Patten. It is spelled m-e-r-d-e. And most prisoners in my
county don't know how to speak French.
We are talking about litigation and the fact that there will be a

lot of litigation. It means the President will have to appoint several

more Federal judges and a host of U.S. attorneys, which will cost

taxpayers a frightful amount of money.
I will be very fast, Mr. Chairman. Everybody who works in a

prison knows that there is constant strain and outright fear. Every
prison guard knows it is hard to maintain discipline with a large

number of fearful inmates, and all prisoners know that daily life

in prison will not go well when guards are excessively nervous.
As I believe Ms. Hawk said, prisoners and guards read local

newspapers, and they read about the accidents to trucks carrying
hazardous waste on Highways 15 and 80.

That was the summary.
[The prepared statement of Mr. Patten follows:]
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STATEMENT OF KARL PATTEN, LEWISBURG PRISON PROJECT, BEFORE
THE HOUSE COMMITTEE ON GOVERNMENT OPERATIONS; ENVIRONMENT,
ENERGY, AND NATURAL RESOURCES SUBCOMMITTEE, MARCH 25, 1994

My name is Karl Patten. I am a professor of English at

Bucknell University. I am also a founding member of the

Lewisburg Prison Project (LPP), a prisoners' rights

organization, which for over twenty years has been concerned

with conditions of confinement in the Federal penitentiary at

Lewisburg, but which is also active in support of prisoners'

rights throughout the nation, an activity that has evolved

because of our Prisoners' Legal Bulletins, each of which

explains some aspect of prison law, and which we send, free,

to prisoners in all fifty states. We may appear small, but

we are widely known. And, finally, I have worked as a

volunteer paralegal in USP Lewisburg since 1977.

The Bureau of Prisons (BOP) has just built the largest

Federal prison complex in the United States about fifteen

miles, north of Lewisburg. It will house at least 3000

prisoners and will have a staff of about 1000. At present,

our daily mail at the LPP reveals serious disciplinary

problems at the new prison. It has not gotten off to a

smooth start, and we can expect difficult days ahead as the

prisoner population increases.

United StateB Pollution Control, Inc. (USPCI) seeks a

permit to build a hazardous waste incinerator, designed to

burn 219,000 tons annually of solid and liquid wastes, and a

hazardous waste dump, directly across Route 15, about a mile

or. less away from the prison complex. Should it be built, a
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situation of extreme danger and constant stress will be

created. In fact, those of us familiar with the workings of

prisons believe that the existence of an incinerator will

make the new prison complex virtually unmanageable. It is

the height of folly even to consider constructing the

incinerator.

Pennsylvania Department of Environmental Resources (PaDER)

regulations state that an incinerator would not be acceptable

"if the distance from the facility (incinerator) to an

airport, school, community park, hospital, church, retail

center, or nursing home, is greater than one mile."

(PaDER regulations 269.48) Federal prisoners are wards in

bond to the Attorney General of the United States, with

absolutely no freedom to move, far less even than residents

of nursing homes. Why were not prisons included in the

foregoing list? The current president of USPCI and other

members of its board were previously on the staff of the DER,

and they helped write these regulations. They knew perfectly

well that the BOP planned to build a prison on land already

owned by the government at Allenwood. Even the dullest mind

will understand that prisons were left out of the list

because these bureaucrats were shortly intending to become

entrepreneurs in a new adjunct of the Union Pacific

Corporation, USPCI, which planned to build a hazardous waste

incinerator adjacent to the prison. The writers of the DER

regulations were on a fast track with millions of hazardous
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waste dollars at the end.

In case of a malfunction at the incinerator, the first

issue is evacuation, as BOP Director Michael Quinlan told

Senator Arlen Specter in a letter (9/22/92). I quote him:

"If complete evacuation of the prison complex were

required. .. it could not be accomplished in a short period of

time." He went on to explain that following Hurricane Andrew

it took over two days to evacuate the Metropolitan

Correctional Center in Miami, and that prison housed only

1300 inmates. (Copy of letter attached.)

To continue I can only best quote from Director Quinlan 's

letter to Senator Specter: "Evacuation of higher security

prisoners will present risks to the community safety. The

BOP must determine locations to which to evacuate ... .We must

train staff and keep supplies available for such an event.

Also, the major road providing access... is Route 15, and,

thus, our securing and evacuation of prisoners will be

hindered by other evacuation and emergency procedures in the

area. In the event of a large scale emergency, the staff may

be unable to report to work, further hampering our emergency

response." (I have already heard that staff members will not

go to their posts in a crisis: "Work? Are you kidding?

Shit, no, I'll get the wife and kids out of there, fast.")

Quinlan continues: "Higher security prisoners may not

comply with staff orders to evacuate or go to a 'safe

harbor,' instead using the opportunity to attempt an escape
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or simply to disrupt prison operations and security." Mr.

Quinlan is using litotes (understatement) here, for my nearly

twenty years of dealing with maximum security prisoners

convinces me that they would certainly try to escape and do

everything they could to disrupt prison operations.

Mr. Quinlan goes on to tell the Senator how 'evacuation by

bus may not be a practicable option." Christopher Erlwine,

speaking for the BOP at a DER hearing on 1/15/91, said, that

the security problems of an evacuation would be "impossible"

and that at least 85 buses, which would be hard to find in

this rural area, would be necessary to remove the prisoners.

He added that if you take them away from the prison complex,

where then would they be housed? The answer is simple

—

nowhere. There is nowhere to place, feed, and provide

sanitation for 3000 prisoners.

BOP Director Quinlan dreamed up another possibility:

putting a horde of prisoners in some very large room, perhaps

a gymnasium, that would be tightly sealed with boards (what

does this mean?) and plastic. He goes on to say: "Obviously,

this is only useful for certain kinds of emergencies, and

only for a few hours before encountering concerns about

oxygen depletion and access to food, water,

and toilet facilities." We should all, for a few seconds,

imagine ourselves in that situation.

Director Quinlan' s final alternative in his letter to



107

5.

Senator Specter is almost comical, certainly desperate.

Remember that there are not 85 buses available to take the

prisoners to nowhere and that the plastic-sealed gymnasium

will work for "only a few hours." Now he suggests to Senator

Specter that they might "walk the inmates out of the prison

complex.'* "Higher security level prisoners would require

some type of restraints (this means handcuffs and leg irons

at the least) and many staff ... .To secure the higher security

inmates in restraints and walk them away from the complex

would take considerable staff and present serious concerns

for the community's safety." Probably most members of

Congress have never been placed in restraints which is a

euphemism for handcuffs, leg- irons, and shackles, and which

take a long, hard time to secure on an angry, recalcitrant

prisoner. You would do well to reflect on that scene.

Mr. Erlwine of the BOP raised the question of "distress.

That reflects on the morale of the new prison, encompassing

both prisoners and staff. Everyone's nerves will be on edge,

living next to a potential Chernobyl. Many prisoners are

litigious, and they will be filing suits in Federal court

arguing against their incarceration in a dangerous place.

An example: this January a prisoner at USP Lewisburg spent at

least a week in Federal court arguing that the penitentiary's

industry was polluting the atmosphere. (Caldwell v. Clark,

March 1990, CV 1472) It was a serious case and only

prefigures the number of cases that will come from a prison
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across the road from a hazardous waste incinerator. The

Middle District and the Third District Court of Appeals will

be swamped with cases, and the President will have to appoint

several more Federal judges and a host of US attorneys, which

will cost taxpayers a frightful amount of money.

But I want to return to where I began. I speak as someone

who has been talking with prisoners and dealing with staff

members for many years, and I know that the presence of a

hazardous waste burner literally across the street will make

for a constant strain of worry and outright fear, and every

prison guard knows that it is hard to maintain discipline

with a large number of fearful inmates, and all prisoners

know that daily life in prison will not go well when guards

are excessively nervous.

Both prisoners and guards read local newspapers.

Recently, (3/4/94) the Sunbury Daily liem^ this area's chief

newspaper, reported an accident "involving a tractor-trailer

carrying hazardous material .... the rig was carrying 80 drums

and 200 bags of sodium nitrate. After the truck spun around

and hit a bank, 66 drums flew from the truck onto the median.

Ten of the drums broke open..." Accidents like this are

common on our two major highways. Prisoners and staff

members of the BOP, knowing that such material will be

trucked constantly into an incinerator only a mile away will

be right to be afraid.

The BOP's spokesman, Christopher Erlwine, spoke of the
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danger of distress of undue emotional burdens. Speaking for

the LPP, I can say with confidence that a prison cannot be

safely or decently run when both guards and inmates are

distressed, as will be the case should USPCI succeed in

constructing their (it is not for anyone else) incinerator.
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Pcdcral Bureau of Prisons

OffKt of iht Dirtcior ll'oiM,i|i<n. DC 20SU

September 22, 1992

Honorable Arlen Specter
United States Senate
SH-303 Hart Senate Office Building
Washington, D.C. 20510

Dear Senator Specter:

You have requested information on the Bureau of Prisons'
evacuation plan for the Federal Correctional Complex in
Mlenwood, Pennsylvania. Although we cannot disclose the full
specifics of the plan for fear of compromising the security of
the complex, I hope that the follov/ing information v/ill provide
you with further information about the Bureau of Prisons concerns
and with the key elements of our evacuation plan.

If complete evacuation of the prison complex were required
as a result of a large scale emergency, it could not be
accomplished in a short period of time. In our recent experience
at the Metropolitan Correctional Center in Miami, Florida, after
Hurricane Andrew, evacuation took over two days. One similarity
between the Miami situation and that of the complex is the
composition of the inmate population. Although Miami housed only
UOu inmates, as compared to the 1,000 inmates projected to be
placed at Allenwood, Miami inmates were also of various security
levels, including higher security levels. It seems likely,
therefore, that more than two days would be required if
evacuation of the Allenwood complex were necessary.

Evacuation of higher security prisoners will present risks
to the commun i. ty safety. The Bureau must determine locations to
which to evacuate (such as stadiums and schools) . Vie must train
staff and keep supplies available for such an event. Also, the
major road providing access to any evacuation site is Route 15
and, thus, our securing and evacuation of prisoners will be
hindered by other e vacua 1; Ion and emergency procedures in the
area. In the event of a large scale emergency, the staff may be
unable to report to work , further hampering our emergency
response. Higher security prisoners may not comply with staff
orders to evacuate or to go to a "safe harbor," instead using the
opportunity to attempt an escapp. or simply t o disrupt prison
operations and security. ~~

'
"" ~ ~-
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Another alternative would be to v/alk the inmates out of the
prison complex. Catr.p Inmates could be easily led out of the
complex with minimal staff supervision. Higher security level
prisoners would require some type of restraints and many staff to
coordinate anil to provide protection during an evacuation. To
secure the higher security inmates in restraints and walk them
away from the complex would take considerable stajif and present
serious concerns for the community's safety.

As I am sure you realize, this is a very complex problem and
it is one that is faced by all of our prison wardens. As further
information is obtained, the Bureau will adjust its evacuation
plans accordingly. If you wish to discuss this matter further,
please do not hesitate to let me know.

,

Sincerely,

<^>

M??t>a<2 te^
3. Michael Quinlan-
Director
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Mr. Hayes. Thank you very much. All your materials, the record
will stay open for that. Let me go to Mr. Peeling. Let me ask you
also to summarize.
Mr. PEELING. Let me introduce Mr. Hugh Kaufman; directly be-

hind me, Ed Bailey, Jr.; and Terry Swerrington, all of whom I may
rely on their advice if necessary.
Based on our research and communications with citizens and

local government officials around the country, we are convinced
that our problem with hazardous waste permit applications and the
regulatory agencies is commonplace. According to published reports
by EPA and recent articles in the Wall Street Journal, the New
York Times, and Barrons, there is currently a nationwide glut of
hazardous waste incineration capacity within the United States.

It is interesting to note that while other major waste companies
have withdrawn permit applications to build new facilities, USPCI
of Pennsylvania continues to move forward on its Gregg Township,
PA, project. Documentation filed with the Securities and Exchange
Commission show that this project is being driven not by the mar-
ketplace, but by Andrew Lewis, IV, Russell Lewis, both sons of
Drew Louis, and 10 other original investors who will share in 5
percent of the gross revenues for the life of this facility, whether
it is profitable or not.

Drew Louis is CEO of parent company Union Pacific. According
to published financial reports, Union Pacific's subsidiary, USPCI,
continues to show poorly while pursuing this financially risky and
unneeded project. Information on file with the SEC documents that
this facility benefits the Lewis family even as Union Pacific stock-
holders lose money.
We think it is significant that the president of USPCI of Pennsyl-

vania, Anthony Donatoni, was Director of Policy at the Department
of Environmental Resources when current regulations were pro-
mulgated. Nicholas DeBenedictus, another investor, was Secretary
of DER. Both gentlemen benefit financially from this project. In
fact, Mr. Donatoni acknowledged on a public television program
that he started the initial company, Environmental Management
Services, which later became USPCI of Pennsylvania.
And I might add Drew Louis reiterated that it was indeed Mr.

Donatoni and his son Andrew who started the company. EMS was
incorporated while Mr. Donatoni was still in office, and this is the
fact that many citizens find disturbing.
Research conducted in our community documents that the Penn-

sylvania Department of Environmental Resources is not in compli-
ance with EPA's RCRA regulations. For example, to comply with
EPA requirements to qualify for primacy the State must have the
authority to codify into its criminal code, if necessary, incarceration
of at least 1 year for any individual who distorts the truth on a per-

mit application. Pennsylvania has no such authority.

Notwithstanding the absence of this RCRA mandate necessary
for EPA delegation, EPA continues to allow Pennsylvania to move
toward permitting USPCI. And USPCI did in fact omit 85 percent
of its compliance history from its Grassy Mountain, UT, facility on
its original permit application.

USPCI furthermore distorted the landownership on its permit
application. In spite of these serious infractions and obvious dis-
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crepancies, the Pennsylvania Department of Environmental Re-
sources not only failed to charge USPCI or have them charged with
a felony; they simply asked them to amend the application.

There appear to be similarities between the WTI facility that re-

cently went on line in East Liverpool, OH, and the proposed project

for Gregg Township, PA. In both cases, powerful people have had
an undue influence with EPA and laws have not been enforced. In
East Liverpool, OH, it was Jackson Stephens; in Gregg Township,
PA, it is Drew Louis. In both cases land ownership has been
clouded by multilayers of corporate entities and there are regu-
latory questions why the landowners have not signed the permit
applications as required by Federal EPA regs.

In both cases, siting criteria was inadequate. In East Liverpool,

WTI was issued a permit to build an incinerator within 1,000 feet

of an elementary school, 400 feet of the nearest residence, in a
floodplain on the banks of the Ohio River, and in an area with fre-

quent temperature-air inversions that can concentrate airborne pol-

lutants.

In Gregg Township, it appears that Pennsylvania DER is poised
to issue a permit for USPCI to build within, as you have already
heard, 2,500 feet of 4,000 inmates and Federal employees at the
new prison complex, within about the same distance of a small zoo
that hosts thousands of schoolchildren, within 1,000 feet of the
Susquehanna River, which provides drinking water for 33 commu-
nities downstream and makes up 85 percent of all water emptying
into the Chesapeake, and finally, in a valley where air inversions
are also commonplace.
When one includes the population of the Federal prison complex,

Gregg Township has a population comprised of approximately 38
percent racial minority. If you exclude' the inmate population,
Gregg Township residents have approximately a $14,000 average
annual income.
The Federal Government has documented, according to recent

press accounts, that the waste disposal industry has in the past
preyed upon communities like Noxubee County, MS, and Gregg
Township, PA. These poor rural communities have traditionally
been unable to resist advances by the hazardous waste industry.
Based on the facts of our research and EPA published research,

we believe our problem and the Nation's problem, of which we are
just one symptom, can be fixed immediately. This is one of those
few areas of government where the solutions are clear. EPA should
immediately withdraw Pennsylvania's permitting authority and re-

view the Commonwealth's program. EPA should use its omnibus
permitting authority to assure that these facilities are not located
close to schools, prisons, hospitals, churches, et cetera.

EPA should initiate an immediate investigation of possible civil

and criminal issues inherent in PADER and USPCI permit applica-
tion activities during the past 3 years.

Finally, we would like to see congressional oversight of civil

rights complaints by our community and other beleaguered commu-
nities around the country. We would like Congress to monitor the
executive branch investigation and implementation of the civil

rights and environmental justice issues raised by our recent filing

of an official complaint with the Civil Rights Commission and EPA
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implementation of President Clinton's recently issued environ-

mental justice Executive order.

We are pleased that our case is being highlighted by this commit-
tee so that you can take positive steps not only to help us, but also

to help the national problem.
Thank you.
[The prepared statement of Mr. Peeling follows:]



115

TESTIMONY PREPARED FOR CONGRESSIONAL HEARINGS
ON SITING CRITERIA FOR HAZARDOUS WASTE MANAGEMENT FACILITIES

WASHINGTON D.C., MARCH 25, 1994

by Clyde Peeling, Vice President

Organizations United for the Environment

Based on our research and communications with citizens and local government offi-

cials around the country we are convinced that our problems with hazardous waste

permit applications and the regulatory agencies is commonplace.

According to published reports by EPA and recent articles in the Wall Street Journal,

the New York Times, and Barrons, there is currently a nationwide glut of hazardous

waste incineration capacity within the United States. It is interesting to note that while

other major waste companies have withdrawn permit applications to build new facilities,

USPCI of PA continues to move forward on its Gregg Township, PA project. Documenta-

tion filed with the Securities and Exchange Commission (SEC) show that this project is

being driven, not by the market place, but by Andrew Lewis IV, Russell Lewis (sons of

Drew Lewis) and ten other original investors who will share in five percent of the gross

revenues for the life of this facility, whether it is profitable or not. Drew Lewis is CEO
of parent company Union Pacific According to published financial reports and a recent

Philadelphia Inquirer article, Union Pacific's subsidiary, USPCI, continues to make a

poor showing, while pursuing this financially risky and unneeded project. Information on

file with the SEC documents that this facility benefits the Lewis family even as Union

Pacific stockholders lose money.

Pennsylvania Department of Environmental Resources (PADER) has acted preju-

dicially throughout the permitting process. In January 1992, PADER held hearings on

Phase One of USPCI's application. 163 citizens, organizations, schools, government

entities and elected officials testified against the project With the exception of USPCI

personnel, only one other individual testified favorably Yet, except for generic remarks

in DER's Comment and Response Document, all testimony was summarily ignored.

After close analysis, the United States Soil Conservation Service determined, in

1992, that the site contains 19 acres of Class I agricultural lands which mandates DER

reject the permit. An out-of-court settlement between SCS and USPCI later allowed the
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applicant to rely on older, and less detailed, soil mapping. This in no way changes the

fact that Class I ag lands exist, but it appears DER is prepared to ignore this exclusion-

iry criteria.

A 1990 memo by DER Siting Team Leader, Karl Shaeffer, stated, "in order to encour-

age development of (landfills and incinerators) no restrictions will be placed on the im-

port of out-of-state waste, nor will a fair-share cap be established at this

time... Developers must be allowed to import waste where necessary to make the ven-

ture profitable." This document further verifies that PADER is acting as an advocate, not

an impartial judge. Since Mr. Shaeffer's memo, the U.S. Supreme Court has decreed

that waste must be treated as any other commodity in interstate commerce and may be

shipped out of state or imported.

A random survey of waste generators conducted last fall by State Representative

Russell Fairchild documents the fact that all respondents currently have a place to dis-

pose of their waste and none had any reason to believe they would have a problem of

disposal capacity in the future The PADER prepared a congressionally mandated

document for EPA in 1987 entitled the the Capacity Assurance Plan (CAP). This Penn-

sylvania CAP certified to the EPA in 1987 that there was, on-line and available for

incinerable hazardous waste management within the 13 state northeast region, 150%

over-capacity through the year 2009. Furthermore, the draft of PADER's updated CAP,

due for submission to EPA in May, shows a significant decrease in the amount of

incinerable waste generated since 1987 That being the case, there is no reliable evi-

dence that there is a need for a facility in Pennsylvania.

We think it significant that the president of USPCI of PA, Anthony Donatoni, was

Director of Policy at PADER when current regulations were promulgated Another inves-

tor, Nicholas DeBenedictus, was then Secretary of DER. Both benefit financially from

this project In fact, Mr Donatoni acknowledged that he started the initial company Envi-

ronmental Management Services (EMS) which later became USPCI of PA. Drew Lewis

reiterated that it was, indeed, Donatoni and his son Andrew who started the company.

EMS was incorporated while Mr. Donatoni was still in office, a fact that many citizens

Ind disturbing.

Research conducted in our community documents that the PADER is not in compli-
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ance with EPA's RCRA regulations. For example, to comply with EPA requirements to

qualify for primacy the state must have authority to codify into its criminal code, if neces-

iry, incarceration of at least one year for any individual who distorts the truth on a

permit application Pennsylvania has no such authonty in its cnminal code Notwith-

standing the absence of this RCRA mandate necessary for EPA delegation, EPA contin-

ues to allow Pennsylvania to move toward permitting USPCI And USPCI did, in fact,

omit 83% of its compliance history from its Grassy Mountain, Utah facility, on its original

permit application USPCI also distorted the land ownership on its permit application.

In spite of these serious infractions and obvious discrepancies, the PADER not only

failed to have USPCI charged with a felony, they simply asked them to correct the "mis-

takes" on the permit application.

There appear to be similarities between the WTI facility that recently went on-line in

East Liverpool, Ohio and the proposed project for Gregg Township, Pennsylvania In

both cases powerful people have had undue influence with EPA and laws were not

enforced. In East Liverpool, Ohio it was Jackson Stephens; in Gregg Township, Penn-

sylvania it is Drew Lewis In both cases land ownership has been clouded by multi-

'ayers of corporate entities and there are regulatory questions why the land owners

nave not signed the permit applications as required by federal EPA regulations.

In both cases siting criteria was inadequate. In East Liverpool, WTI was issued a

permit to build an incinerator within a thousand feet of an elementary school, 400 feet of

the nearest residence, in a flood plain on the banks of the Ohio River, and in an area

with frequent air inversions that can concentrate airborne pollutants.

In Gregg Township it appears that PADER is poised to issue a permit for USPCI to

build within 2,500 feet of 4000 inmates and federal employees at the new federal prison

complex, within the same distance to a small zoo that hosts thousands of school chil-

dren and is an official class-room extension of the local Warrior Run School District,

within a thousand feet of the Susquehanna River which provides drinking water for 33

communities downstream and makes up 85% of all water emptying into the Chesa-

peake Bay, and finally in a valley where air inversions are also commonplace

When one includes the population of the federal prison complex, Gregg Township

has a population comprised of approximately 38% racial minority Excluding the inmate
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population, Gregg Township residents have approximately a $14,000 average annual

income The federal government has documented, according to recent press accounts,

<at the waste disposal industry has in the past preyed upon communities like Noxubee

County, Mississippi and Gregg Township, Pennsylvania These poor rural populations

have traditionally been unable to resist advances by the hazardous waste industry.

Based on the facts, of our research and EPA published research, we believe that our

problem and the nation's problem, of which we are a symptom, can be fixed immedi-

ately. This is one of those few areas of government where the solutions are clear. EPA

should immediately withdraw Pennsylvania's permitting authority and review the

Commonwealth's program EPA should use its omnibus permitting authority to assure

that these facilities are not located close to schools, prisons, hospitals, churches, etc

EPA should initiate an immediate investigation of possible civil and criminal issues

(RCRA3008), inherent in PADER and USPCI permit application activities, during the

past three years. And finally, we would like to see congressional oversite of civil rights

complaints by our community and other beleaguered communities around the country.

We would like Congress to monitor the executive branch investigation and implementa-

tion of the civil rights and environmental justice issues raised by our recent filing of an

official complaint with the Civil Rights Commission and the EPA implementation of

President Clinton's recently issued Environmental Justice executive order.

We are pleased that our case is being highlighted by this committee so that you can

take positive steps not only to help us, but to help correct this national problem.
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Mr. Hayes. I will make an observation, then I am going to let

Mr. Clinger get to questions, the observation being from all of your
testimony, it is clear that you very eloquently stated the case for

insufficient involvement. I have also noticed that Mr. Clinger has
legislation that I think would very much further expansion of ini-

tial information. It may not be especially helpful to you, but I think
it is certainly helpful in future events.

I am going to turn it over to Mr. Clinger for any questions he
may have.

Mr. Clinger. Thank you very much. I want to thank the panel
very much for very persuasive testimony, and I appreciate your
presence here this morning to talk about what is obviously a very
critical issue for Union County and all of central Pennsylvania.

I guess the thing that I wanted to focus on is that the Federal
Government at the present time has only two basic standards for

Federal siting purposes, and those are that you cannot site a facil-

ity in a floodplain or on a seismic fault area.

What we are considering here is whether the Federal Govern-
ment should expand those criteria to more than just floodplains

and seismic areas, and also whether they should establish stand-

ards for the State, the States to—minimum standards a State
would meet.

I take it the panel would all agree that you feel the latter is im-
portant, that we have Federal standards, at least minimum stand-

ards that would apply to the State.

Mr. Peeling. If I may, I think what we would like, first of all,

is for EPA to force the Pennsylvania Department of Environmental
Resources to comply with the existing regulations, and EPA as

well. And we would just like to reiterate that we want the existing

laws enforced. We certainly commend you for your proposed legisla-

tion, but I think it would be a big help if they just did
Mr. CLINGER. What they are now required to do by law.

One of the things I think is interesting and, to me, is very posi-

tive is that EPA has now indicated that this whole issue of capacity

needs to be addressed nationally rather than on a regional or a
State-by-State basis. We have heard testimony here this morning
and we will hear additional testimony today that suggests that the

incinerators and other hazardous waste facilities that we have
throughout the country are more than sufficient to deal with the
hazardous waste disposal needed in this country.

Couple that with the fact that EPA is also putting a greater em-
phasis on waste reduction at the source, and finding alternative

ways to do these things. Doesn't it really seem we would be moving
much too rapidly to begin to establish new facilities when, if the

testimony is correct, we are only at 40 percent capacity now in all

facilities that exist throughout the country?
Now, we get into other problems, because there are problems of

transportation of hazardous material, and there are laws that have
to do with that. But if we are really interested in not overconstruct-
ing hazardous waste facilities, it seems to me the EPA's approach
makes sense. Would you agree?
Mr. Peeling. Yes.
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Mr. Clinger. Mr. Patten, you obviously are in contact with pris-
oners and talk to them on a regular basis. I asked Ms. Hawk if

there have been any concerns.
Have you talked to prisoners about the proposed facility?

Mr. Patten. Actually, I have talked less with prisoners—fewer
prisoners than with staff, perhaps, because the prisoners are a
floating, transient population, and a prisoner may leave at any
time at the will of the Attorney General, in effect. But the staff,

while that floats a bit—but it is apt to stay, with the families root-

ed there—they are going to be more likely to be quicker to respond
to today's news, as it were, than prisoners. Prisoners will come
along eventually, yes.

If the incinerator is built, that prison isn't going to run. It won't
be manageable.
But right now I believe I have talked probably more with staff;

and I wish—a problem, of course, is that staff members are com-
pelled not to be able to speak out publicly, as Federal employees
and so forth. And you can't organize staff members, which some of
us would rather like to do. So it is a little hard to prove.
Mr. Clinger. I understand. The chairman alluded earlier in the

day to this whole issue of risk assessment, which is becoming a
major issue here in the Congress with regard to a whole range of
issues. It is all related, unfunded mandates and risk assessment.
A question for the panel, what role do you see risk assessment

playing in siting of incinerators?
Mr. Peeling. I think essentially we don't see any need for risk

assessment. What we want are the laws to be enforced that are al-

ready on the books.
Mr. Clinger. It seems to me that would entail looking at this fa-

cility, given the risk involved—that there is apparently a very large
risk involved here if something goes wrong. There is a huge risk.

Shouldn't that weigh in on the judgment of whether that facility

is built or not?
Mr. Peeling. I will stand by my original position that we would

like the civil and criminal statutes enforced that are already on the
books.
Mr. Hayes. Let me interrupt. Are those civil statutes in the Clin-

ton Water Act? You talked about a river, and that implies health
impact, which implies estimating the risk. Do you not want to do
it at the same time and the same place, or
Mr. Peeling. I think we are talking about siting criteria, we are

talking at RCRA, and section 3008.
Mr. Hayes. Is that a hand puppet or something, the consultant?
By the way, I will interrupt with, you did a wonderful job on a

program I watched on a different environmental issue.

We have another witness.
Mr. Clinger. I think my time has expired.

Mr. Hayes. Thank you.
Mr. Mica, I am sorry, you were leaning back, I didn't see you.

Mr. Mica. Just one question. You referred to enforcement of

some of the laws on the books. Is it true EPA's cradle-to-grave
amendment was created by the 1984 amendments to the Resource
Conservation and Recovery Act? Are you familiar with that, Mr.
Peeling?
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Mr. Peeling. Yes, 1976, not 1984.

Mr. Mica. Thank you.

Mr. Hayes. Thanks very much. As I say, I am still leaving the
record open for anything; and let me also mention this, if you wish
to stay here while other witnesses testify, you are more than wel-

come to send comments regarding their subsequent testimony—as
they are welcome to send comments regarding yours—if you wish
to do so. The record remains open to do that.

Thank you very much for your participation and thank you for

making it more brief.

Mr. Hayes. I am going to ask Ms. Ferris to come out of order,

because I understand you have a particular plane to catch. Ms.
Ferris, we will do the swearing in.

[Witness sworn.]
Mr. Hayes. Please be seated. I will make the same comment as

you heard me make to other witnesses. I would very much appre-
ciate a summary. As you know, you are more than welcome to sup-
plement the record and add any other additional material at any
time.

STATEMENT OF DEEOHN FERRIS, DIRECTOR, WASHINGTON
OFFICE, ALLIANCE FOR ENVIRONMENTAL JUSTICE

Ms. Ferris. Thank you very much, and thank you also, sub-
committee members and staff, for rearranging my presentation so

that I can catch this plane. I really do appreciate it.

And I also thank you for the opportunity to appear before you
today to outline a Federal combustion strategy which prioritizes

protection of human health and the environment and environ-
mental and economic justice. I outline for you today suggested re-

forms to the Federal waste management program focusing on three
central issues.

First, environmental and health threats are posed by inciner-

ators. In this regard, workers and community health and the envi-

ronment are threatened by incineration, and experts recommend
caution in combustion public policy.

Second, environmental protection is unequal. The impact of in-

cinerator siting is disproportionate. Environmental enforcement is

unequal. And unequal environmental protection is nationally sig-

nificant.

And third, the Federal Government must revise combustion pol-

icy in the United States to ensure environmental justice.

Here, there are three key points: An incinerator moratorium will

encourage environmental justice; minimum siting criteria will en-
courage environmental justice; we must prevent, reduce, reuse and
recycle before dumping and burning; and cancer, birth defects, re-

productive dysfunction, neurological damage and other health con-
sequences are associated by researchers with proximity to inciner-

ators.

Increasingly, scientific evidence is reinforcing strong suspicions
among citizens living near waste burners that apparent links be-

tween adverse health symptoms, disease and environmental deg-
radation are real.

Reauthorization of the Resource Conservation and Recovery Act
is the opportunity to restore a public health focus to the law. The
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House can provide leadership by imposing a moratorium on permit-
ting construction or expansion of waste incinerators pending fur-

ther inquiries into health and environmental effects and Federal
implementation of a comprehensive national waste management
program, which includes stringent permitting requirements, pollu-

tion prevention, including bans on certain chemicals and classes of
chemicals, reuse and recycling, and toxic use reduction.

In the event that incinerator construction or expansion is un-
avoidable after these steps are achieved, such activity should be
subject to community protection siting criteria, extensive and rigor-

ous participation by affected communities, and community ap-
proval.

An effective Federal waste management strategy and inciner-

ation, if any, that occurs pursuant to it will recognize that protect-

ing health is the sine qua non of environmental regulation. The im-
pact of incinerator siting and uncertainties associated with inciner-

ation technology warrants serious government consideration of a
no-safe-threshold option.

The impacts of incinerator siting are disproportionate. Threats
posed in communities of color and low-income communities can re-

sult in overexposure due to disproportionate siting policies and
practices, as well as unequal enforcement of environmental laws
and regulations. For these groups, issues concerning. incinerator op-

eration and siting are a grave concern.
National and regional findings replicated in several studies and

surveys demonstrate that groups disproportionately affected by en-
vironmental hazards are 60 percent more likely to be affected than
other segments of the U.S. population.
Past discriminatory State and local siting and land use practices

appear to guide existing and future land use decisions. Moreover,
State and local site selection is often based on the argument that
an area already has multiple facilities. Demographics in incinerator

host communities reflect the pattern as well. The people of color

percentage of the population in communities with existing inciner-

ators is 89 percent greater than the national average.

As of 1990, in communities with pending incinerator proposals,

populations were 60 percent higher than the national average, and
their property values were lower than the national average as well.

New construction or expansion of incinerators should be banned
until States develop capacity plans addressing health and economic
effects of additional incinerator capacity, as well as eliminating dis-

proportionate siting. An assessment based on State data should be
completed by EPA during the moratorium period. And during this

period, EPA should be required to promulgate strict new permit-
ting standards and toxic use reduction requirements.
Congress must correct existing statutory and programmatic defi-

ciencies which fail to equally protect everyone and prohibit location

of incinerators or other waste burners in areas with concentrated
populations, sensitive areas such as schools, hospitals, residences,

churches, areas with captive populations such as prisons, water-
sheds and recharge zones, farms and other agricultural enterprises,

subsistence food gathering areas, wetlands and residential areas al-

ready affected by multiple pollution sources.
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The appropriate Federal, State or local government agency
should be required to conduct a full public participation process en-

suring community approval of any new permit or expansion.
Additional essential features of a protective strategy include ap-

plicant guarantees against negative environmental or economic im-
pacts, compliance with existing laws and regulations and assur-

ances that no safer disposal or treatment alternatives to inciner-

ation are available.

Congress must revise combustion policy in the United States to

prevent disproportionate impacts, to ensure facility compliance,
and prevent operation that is threatening human health and the
environment in all communities. Research addressing dispropor-

tionate incineration impact and multiple exposures is also key.

The U.S. Civil Rights Commission has confirmed that at least

one State has unjustly treated its citizens of color with regard to

pollution. To use a gambling metaphor, the odds are at least 50-
50 that a nationwide pattern of such discrimination will be uncov-
ered. The Executive order on environmental justice signed last

month by President Clinton is a positive step in the national initia-

tive to formally catalyze an action plan to eliminate disproportion-

ate exposures and prevent these effects in the future.

A congressional mandate will propel comprehensive permanent
solutions. Strengthening RCRA to jump-start markets, thereby en-

suring availability of secondary materials necessary to produce re-

usable and recyclable products, is another key. Together with pre-

vention and minimization, these steps form an integrated approach
to managing the 500-plus million tons of hazardous waste annually
produced in the United States.

Where RCRA and other statutes do not provide the tools nec-

essary to accomplish the goals outlined in this testimony, Congress
must provide new legislative authority and appropriate a budget
sufficient to achieve these objectives. The proper solution for waste
is to prevent, reduce, reuse, and recycle before we dump or burn.
Thank you.
[The prepared statement of Ms. Ferris follows:]
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TESTIMONY OF DEEOHN FERRIS

ALLIANCE FOR THE WASHINGTON OFFICE

ON

ENVIRONMENTAL JUSTICE

BEFORE THE

SUBCOMMITTEE ON ENVIRONMENT, ENERGY AND NATURAL RESOURCES

COMMITTEE ON GOVERNMENT OPERATIONS

U.S. HOUSE OF REPRESENTATIVES

MARCH 25, 1994

Mr. Chairman and members of the Subcommittee, I appreciate

the opportunity to appear before you today to outline a federal

combustion strategy which prioritizes protection of human health

and the environment, environmental and economic justice. Based

on my background and experiences providing legal and technical

assistance to communities of color and low income communities at

risk due to pollution exposures, I outline for you, today,

suggested reforms to the federal waste management program. This

testimony is organized in three parts, as follows:

I. ENVIRONMENTAL AND HEALTH THREATS ARE POSED BY
INCINERATORS

(a) Workers and Community Health and the Environment
are Threatened by Incineration

(b) Experts Recommend Caution in Combustion Public
Policy
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II. ENVIRONMENTAL PROTECTION IS UNEQUAL

(a) Impact of Incinerator Siting is Disproportionate

(b) Environmental Enforcement is Unequal

(c) Unequal Environmental Protection is Nationally
Significant

III. THE FEDERAL GOVERNMENT MUST REVISE COMBUSTION POLICY
IN THE UNITED STATES TO ENSURE ENVIRONMENTAL JUSTICE

(a) An Incinerator Moratorium Will Encourage
Environmental Justice

(b) Minimum Siting Criteria Will Encourage
Environmental Justice

(c) Prevent, Reduce, Reuse and Recycle Before Dumping
and Burning

INTRODUCTION

Each year, approximately five million tons of liquid, semi-

solid and solid hazardous waste are burned in hazardous waste

incinerators, boilers and industrial furnaces, including cements

kilns. According to the U.S. Environmental Protection Agency

(EPA)

:

"... hazardous wastes equal to the amount which could be
carried in enough 6,000 gallon tank trucks to cover 2400
miles, end-to-end from Washington, DC to Los Angeles, are
burned each year in 184 incinerators and 171 industrial
furnaces, including cement kilns. About half of the five
million tons are burned each year at 15 large commercial
incinerators and the 3 4 cement kilns, which also take
commercial wastes. The remaining incinerators and
industrial furnaces are "on-site" facilities, permitted for
non-commercial use only." 1

Burning hazardous wastes in cement kilns, boilers,

industrial furnaces, even state-of-the-art incinerators, releases

1 U.S. Environmental Protection Agency, Environmental News .

"Environmental Fact Sheet: Source Reduction and Combustion of
Hazardous Waste," May 18, 1994.

49-436 98-5
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into the air heavy metals, unburned wastes, including fugitive

emissions, and new chemicals called products of incomplete

combustion (PICs)

.

2 Metals may be released in forms more

dangerous than the original wastes. Quantities of unburned

chemicals, emitted in stack gases or through fugitive releases

during handling, storage or transfer are likely to be grossly

underestimated. 3 PICs, formed during combustion, are emitted in

stack gases and deposited in residual ashes and liguids produced

during incineration. Dioxins, furans, polychlorinated biphenyls

(PCBs) and other complex organochlorines are among the most toxic

persistent and bioaccumulative of these emitted. 4

Cancer, birth defects, reproductive dysfunction,

neurological damage and other health conseguences are associated

by researchers with very low exposures to many metals,

organochlorines and other pollutants released by waste-burners.

Working on issues that affect communities, scientists are

beginning to correlate negative health effects with specific

exposures to pollution plumes and particular chemicals.

Increasingly, scientific evidence is reinforcing strong

suspicions among citizens living near waste-burners that apparent

links between adverse health symptoms, disease and environmental

degradation are real.

2 Playing With Fire: Hazardous Waste Incineration . P.

Costner, J. Thornton, Greenpeace U.S. A, pub., 1990, 1993.

IcL
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Reauthorization of the Resource Conservation and Recovery

Act (RCRA) 5 is the opportunity to restore a public health focus

to the law. The House can provide leadership by imposing an

immediately effective moratorium on permitting construction or

expansion of waste incinerators pending further inquiries into

health and environmental effects, and federal implementation of a

comprehensive national waste management program. Congress should

mandate: (1) stringent permitting requirements; (2) pollution

prevention, including bans on production and use of certain

chemicals or classes of chemicals; (3) waste minimization

including reuse and recycling; and (4) toxics use reduction.

Furthermore, in the event that incinerator construction or

expansion is unavoidable after these steps are achieved, such

activity should be subject to community protection siting

criteria, extensive and rigorous participation by affected

communities and community approval.

Environmental justice activists, dedicated to achieving

equal protection under law, promote this change-agenda urging

reformation of government and industry programs, practices and

policies to eliminate environmental discrimination that has

occurred in the past and prevent discriminatory conduct in the

future.

I. ENVIRONMENTAL AND HEALTH THREATS ARE POSED BY INCINERATORS

(a) Workers and Community Health and the Environment are
Threatened by Incineration:

5 42 U.S.C. § 6901 et seq.

4
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Incinerators have been specifically identified as potential

threats to public health, worker health and safety, and the

environment. For example, in a report recently co-issued by EPA

and the U.S. Department of Labor (DOL) findings revealed

widespread noncompliance with on-site worker health and safety

requirements at selected hazardous waste incinerators. 6 After

inspecting 29 out of 140 operating incinerators, the Occupational

Safety and Health Administration (OSHA) identified 320 violations

in five major areas of DOL/OSHA regulations including health and

safety, training, workplace surveillance and monitoring and

potential chemical exposures during handling operations. 7 EPA

identified a total of 75 violations for failure to provide

employee training and information, non-compliance with

contingency plans and chemical emergency prevention, preparedness

and response requirements. 8 Deficiencies in operational

procedures and practices were noted, as well. 9

Melody Kawamoto of the National Institute for Occupational

Safety and Health (NIOSH) , followed up dizziness, headaches, hot

flashes, irritability, memory problems, tremors and erratic blood

6 U.S. Environmental Protection Agency and U.S. Department
of Labor, Joint Task Force Report on Compliance With On-site Health
and Safety Requirements at Hazardous Waste Incinerators . May 23,
1991.

liL.

8
id*.

9 Id.
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pressure changes reported in workers. 10 Duke University medical

center researchers examined 29 male workers between ages 23 and

50 and cited additional symptoms such as chronic nausea, feelings

of intoxication, arthritis of unknown cause, middle ear disease

causing vertigo or altered gait, abnormal sweating, severe

depression, sleep disorders and behavioral difficulties (e.g.,

suicidal impulses)."

Studies presented at a 1993 international health conference

convened in Atlanta showed that incinerators were associated with

chronic illnesses in communities and workers that are not

addressed by current risk assessment methodologies such as

respiratory and neurological illnesses 12
. These and other health

effects are reported among people living in close proximity to

incinerators — those living downwind — and incinerator

workers. 13 Epidemiological studies by presenters at the May,

1993, conference, adding weight to concerns expressed by

communities about health risks posed by combustion of solid and

hazardous wastes, link respiratory and neurologic problems to

those working in or living near such facilities. 14

10 "Hazardous Incinerators," Science News , pg. 334, May 22,
1993.

11 Supra, note 10.

12 Atlanta: International Congress on Health Effects of
Hazardous Waste, U.S. Department of Health and Human Services,
Agency for Toxic Substances and Disease Registry, May 1993.

13 "Supra, note 10.

6
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Charles Feigley and his associates at the University of

South Carolina randomly surveyed 894 residents — 508 lived

downwind from a commercial hazardous waste incinerator and 386

lived upwind. Downwinders reported a 50-100 percent greater

prevalence of coughing phlegm, wheezing, sore throat, and eye

irritation than the upwind sample. Downwinders were 20-90

percent more likely than upwinders to have been diagnosed with

emphysema, pneumonia, sinus trouble, asthma or allergies. 15

Using the same questionnaire, Dietrich Rothenbacker and his

colleagues at the University of North Carolina at Chapel Hill,

polled some 4 00 households in 2 communities near a hazardous

waste incinerator — one upwind, one downwind. Once again,

downwinders reported more diagnosed emphysema, sinus trouble and

coughing. 16

In the first federal government study of health damage near

incinerators, the Agency for Toxic Substances and Disease

Registry compared 713 people living within 1.5 miles of a

hazardous waste incinerator to 588 people living approximately 8

miles away. Michael Straight, et. al, found that the closer

community reported almost 9 times more coughing and wheezing, 2%

times more neurological disease (e.g., tremors and seizures) and

Id.
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40 percent more neurological symptoms (e.g., blackouts and

tingling)

.

n

Elevated cancer risks for people living near incinerators

are reported, as well. One 1989 British epidemiological study

documents a "marked concentration" of larynx cancer within 2

kilometers of a commercial facility." Two 1990 studies showed

high cancer rates near hazardous waste incinerator facilities in

El Dorado, Arizona and Alsen, Louisiana. 19 Asthma rates appeared

in the Alsen area in numbers higher than in the control group and

Guillain-Barre syndrome, a rare disease with a near zero

expectation of incidence in a community this size, was recorded

in six cases in El Dorado. 20 In Amelia, Louisiana, five cases of

childhood neuroblastoma, a rare neural tissue cancer, were

diagnosed and definitively linked to operation of a kiln burning

commercial hazardous waste. 21

Within the existing clean air regulatory framework, eight

studies of air pollution in U.S. cities found that fine particles

17 Atlanta: U.S. Public Service Centers for Disease
Control, Agency for Toxic Substances and Disease Registry, "Study
of Disease and Symptom Prevalence: Caldwell Systems, Inc. ,

Hazardous Waste Incinerator, Caldwell County, NC," Draft for Public
Comment, January 1993.

11 "Waste Incineration Linked to Cancer," A. Travis, The
Guardian . January 6, 1989.

19 "Rollins Waste Incinerator at Alsen, LA," P. Connet,
Waste Not . Vol. 113, July 26, 1990, "ENSCO Incinerators, El Dorado,
AR," P. Connett, Waste Not . Vol. 112, July 19, 1990.

20
JjL.

21 Supra, note 2.
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(invisible matter emitted by mobile and stationary sources such

as incinerators) are killing approximately 60,000 Americans each

year. 22 In addition to the diseases and symptoms outlined

herein, for the past few years evidence has been accumulating

concerning the impact of industrial chemicals on human and

wildlife endocrine systems many of which show up in toxic and

hazardous wastes. By mimicking hormones, these chemicals may

interfere with signals that control embryo development, lower

sperm counts, increase testicular and breast cancer rates, and

cause sexual dysfunction and reproductive abnormalities. 23

While no absolute causal relationships between incinerators

and particulate-matter related deaths have been established, the

overall death rate due to these particulate exposures and levels

of other adverse health effects and diseases warrant concern,

further investigation and an action strategy to prevent new or

continuing deleterious conseguences.

Seven studies reviewed by Joel Schwartz, "Particulate Air
Pollution and Daily Mortality: A Synthesis," Public Health Reviews
1991/1992 Vol. 19 (1992) pgs. 39-60. The eighth study is by
Douglas Dockery, et. al, "An Association Between Air Pollution and
Mortality in Six U.S. Cities," New England Journal of Medicine .

Vol. 329 (1993), pgs. 1753-1759, 1807-1808. The 60,000 figure and
citations from "Rachel's Hazardous Waste News," Environmental
Research Foundation, #374, January 27, 1994.

23 "Environmental Estrogens Linked to Reproductive
Abnormalities, Cancer," Chemical & Engineering News . January 31,
1994.

"Developmental Effects of Endocrine - Disrupting Chemicals in
Wildlife and Humans," T. Colburn, F.S. von Saal, A.M. Soto,
Environmental Health Perspectives . Vol. 101, No. 5, October, 1993.
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Environmental damage in the Great Lakes ecosystem, our most

precious freshwater resource (and, arguably, the world's) has

been linked to atmospheric fallout from incinerators and

international environmental policymakers are recommending virtual

elimination of a variety of persistent and toxic chemicals and

substances which contribute to pollution loadings including

phase-out of incinerators which burn them or related emissions,

and establishment of uniform incinerator controls based on the

principle of zero discharge. 24

(b) Experts Recommend Caution in Combustion Public Policy:

After finding that a growing number of incinerators and

their impact on public and environmental health contribute

"significantly to the load of contaminants, especially from the

low-temperature incineration of industrial, commercial and

household refuse containing plastics, solvents, coated paper and

many other products...," 25 concerning existing facilities here

or in the Great Lakes watershed, the International Joint

Commission announced in its Seventh Biennial Report:

Any strategy towards virtual elimination and zero
discharge of- persistent toxic substances must address the
significant inputs from incineration. It is an issue that
can only become more urgent as the pressures against
landfill protection grow. 26

24 1992 International Joint Commission Report on Air Quality
in the Detroit-Windsor/Port Huron-Sarnia Region, International
Joint Commission, Washington, DC and Ottawa, Ontario, February,
1992.

25 Seventh Biennial Report on Great Lakes Water Quality ,

International Joint Commission, 1993.

26 Id^
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At high or low doses, chemical substances identified in

incinerator emissions and ash residues pose threats to public

health and the environment. In 1985, EPA's Science Advisory

Board called for caution warning about potential impacts:

Detection of subtle effects can have significant
consequences to individuals and populations. Effects on
behavior and on psychological functions often occur at
exposures that are significantly lower than those providing
acute observable effects. 27

With regard to toxicity, toxicological data on incinerator

emissions are incomplete and the U.S. Office of Technology

Assessment has written that "the human health risks associated

with exposures to the vast majority — 90 percent or more — of

all chemicals found in different wastes are unknown." 28

Addressing this lack of data as it concerns the wider

implications of incineration, the EPA Science Advisory Board

concluded that the:

. . . toxicities of emissions and effluent from land based
and ocean based incinerators are largely unknown. . . [and
there are] no relatively complete or reliable analyses of
mass emissions from either the land or sea based
incinerators on which to base subsequent estimates of the
potential for environmental exposures . . . Evaluations of
potential effects on wildlife, plants and terrestrial
ecosystems appear to be lacking. Data on the toxicities of
selected emitted mixtures likewise do not exist. 29

U.S. Environmental Protection Agency Science Advisory
Board, "Report on The Incineration of Liquid Hazardous Wastes by
the Environmental Effects, Transport, and Fate Committee,"
Washington, DC, April, 1985.

28 Supra, note 2.

29 Supra, note 27.
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While part of the effort to control or prevent the impacts

of toxins should be directed towards further research on

incinerators, causal relationships and disease or other adverse

health effects, community implications, protecting public health

and the environment are paramount. An effective federal waste

management strategy, and incineration, if any, that occurs

pursuant to it, will recognize that protecting health is the sine

gua non of environmental regulations. Uncertainties associated

with incineration technology warrant serious governmental

consideration of a no safe threshold option. In the interim, the

federal action plan must go beyond the scope of conventional

regulatory tools, environmental and health policies to encompass

broad tactics that eliminate the creation of persistent toxics.

II. ENVIRONMENTAL PROTECTION IS UNEQUAL

(a) Impact of Incinerator Siting is Disproportionate:

Elevated environmental threats posed in communities of color

and low income communities can result in over-exposure due to

disproportionate siting policies and practices, as well as

unequal enforcement of environmental laws and regulations. For

those most adversely affected groups, issues concerning

incinerator siting and operation are a grave concern. National

and regional findings replicated in several studies and surveys

demonstrate that communities of color and the poor are

disproportionately affected by environmental hazards. 30

30 Toxic Wastes and Race in the United States: A National
Report on the Racial and Socio-Economic Characteristics of
Communities with Hazardous Waste Sites . Commission on Racial

12
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Across the board, ambient, indoor31 and occupational 32

environments pose greater threats to people of color and low

income communities. Generally, although income is an important

factor, race has proved more significantly associated with the

location of commercial hazardous facilities than any other

factors. The Toxic Wastes and Race report shows that people of

color who are Native Americans, Asians, Pacific Islanders,

African Americans or Latinos, are twice as likely as whites to

live in communities with a commercial hazardous waste management

facility and three times as likely to live in a community with

multiple facilities.

Justice, United Church of Christ, New York, New York, 1987.

Race and the Incidence of Environmental Hazards . B. Bryant and P.

Mohai (Westview Press, Boulder, Colorado, 1990)

.

Confronting Environmental Racism: Voices from the Grassroots . R.D.
Bullard, ed., (South End Press, Boston, Massachusetts, 1993).

Siting of Hazardous Waste Landfills and Their Correlation with
Racial and Economic Status of Surrounding Communities . U.S. General
Accounting Office, GAO/RCED 83-168, June 1, 1983.

We Speak for Ourselves: Social Justice. Race and the Environment .

D. Alston, ed. , (Panos Institute, September, 1990).

31 See e.g., residential lead poisoning levels, Measuring
Lead Exposure in Infants. Children and Other Sensitive Populations .

Committee on Measuring Lead in Critical Populations, National
Research Council, (National Academy Press, 1993)

.

32 See e.g. , "Addressing the Problem of Occupational Disease
in African American, Latino, and Other Workers of Color in the
United States: Strategies for Action," paper presented at the
Health Watch Symposium on the Environment, the Workplace and the
Health of African Americans by George Friedman-Jimenez, MD,
Occupational Environmental Health Clinic, Bellevue Hospital Center,
NYU School of Medicine (April 28, 1993).
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Other findings support this data showing that hazardous

waste generation, and existing and proposed hazardous waste

incinerators are correlated with communities of color and lower

income nationally, and that hazardous waste disposal is race and

income-correlated nationally, within specific cities and within

specific states. 33 Researchers are reinforcing the existence of

racial disparities within cities ranging from solid waste

landfills and incinerators to sewage treatment plants. 34

In addition to hazardous sites, other industrial hazards

disproportionately affect communities of color. There are

significant percentages of people of color in counties with the

highest national rankings for several measures of industrial

hazards. The measures include indicators for such hazards as

industrial smokestacks, radioactive nuclear power plant

emissions, tons of suspected carcinogens and 3 2 acutely hazardous

chemicals released into the air and discharged into surface

waters, hazardous waste generators, incinerators, facilities for

waste treatment, storage and disposal, occupational exposures and

others. 35 People of color are 60 percent more likely to live in

counties that rank at the very top for prevalence of these

pollution hazards.

33 "Not Just Prosperity: Achieving Sustainability with
Environmental Justice," B.A. Goldman, Unpublished Draft, Fall,
1993.

Id.

35 The Truth About Where You Live: An Atlas for Action on
Toxins and Mortality . B.A. Goldman, (Random House, 1992)

.
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Past discriminatory state and local siting and land use

practices appear to guide existing and future land use decisions.

Moreover, state and local site selection is often based on the

argument that an area already has multiple facilities. Latinos

are 32% more likely to live among multiple hazards, African

Americans are 85% more likely and Asian Americans up to 3 times

more likely to live with combinations of hazards. 36 A national

analysis of more than 4000 industrial facilities underscores the

significant correlations between environmental threats and

percentages of people of color. 37

Findings to date reveal that communities of color and low

income communities are particularly vulnerable to government and

private sector strategies to encourage placement or impose

commercial/ industrial land uses in their residential

neighborhoods. Demographics in incinerator host-communities

reflect a pattern, as well: The people of color percentage of

the population in communities with existing incinerators is 89%

greater than the national average. 38 As of 1990, in communities

with pending incinerator proposals, people of color populations

were 60% higher than the national average. 3' Income levels and

property values near existing or proposed waste-burners also were

36

37

38

39

Id.

Supra, note 33.

Supra, note 2.

Supra, note 2.
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lower than the national average — 38 to 35 percent lower than

the national average, respectively. 40

The U.S. Civil Rights Commission has confirmed that at least

one state has unjustly treated its citizens of color with regard

to pollution. In September, 1993, the Louisiana Advisory

Committee to the Commission revealed that EPA and the State have

administered environmental programs in a discriminatory manner. 41

To use a gambling metaphor, the odds are at least 50-50 that a

nationwide pattern of such discrimination will be uncovered. The

Executive Order on Environmental Justice, signed last month by

President Clinton, 42 is a positive step in a national initiative

to formally catalyze an action plan to eliminate disproportionate

exposures and prevent these effects in the future. A

Congressional mandate will propel comprehensive, permanent

solutions,

(b) Environmental Enforcement is Unequal:

According to a 1992 national inquiry, not only are

environmental laws and regulations discriminatorily implemented,

they are also unequally enforced. Confirming what communities of

color have known for decades, The National Law Journal reported

that the federal government has failed to neutrally enforce

40 Supra , note 2

.

41 "The Battle For Environmental Justice in Louisiana...
Government, Industry and the People," Louisiana Advisory Committee
to the U.S. Civil Rights Commission, September, 1993.

42 The Executive Order (and accompanying Presidential
Memorandum) was signed on February 11, 1993.
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environmental laws and regulations with regard to ongoing

activities which cause pollution, as well as past activities. 43

Compared to whites, there are disparities in enforcement actions

filed and penalties assessed in communities of color.

Inequalities in enforcement are likely to exacerbate health risks

and mortality rates caused by environmental exposures in

communities experiencing disproportional effects. 44

Disparities in enforcement pertain across-the-board to

enforcement of air, water and waste-control statutes. For

example, penalties assessed for violations under RCRA are up to

500 percent higher in white communities than in communities of

color. Recent EPA actions last fall to step up enforcement

against hazardous waste incinerator violations by companies in 17

states, although welcome, are the tip of a gigantic iceberg.

Thirty operators were fined nearly $20 million for improperly

burning wastes. Seventeen used hazardous chemicals for fuel in

furnaces and boilers, 10 operated cement kilns, 3 were commercial

incinerators. Targeted firms were charged with a variety of

unlawful acts including failure to test hazardous waste before

burning, failure to contain emissions, and releases of

carcinogenic metals. 45

43 "Unequal Protection: The Racial Divide in Environmental
Law," The National Law Journal . Vol. 15, No. 3, September 21, 1992.

44 Id^

45 See e.g., "EPA Proposes $2 Million in Fines for Waste-
Burners," R. Tyson, USA Today . September 29, 1993.
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Notwithstanding this crackdown, the record of the

incineration industry's operating history is cause for concern in

host-communities, especially where pollution exposures are

compounded by the existence of additional sources such as

operating facilities or abandoned waste sites. EPA's enforcement

initiative reached a mere fraction of the network of more than

1100 incinerators, cement and aggregate kilns and industrial

boilers which annually burn untold billions of pounds of

hazardous waste,

(c) Unequal Environmental Protection is Nationally Significant:

Examples of incinerator struggles in communities of color

and low income neighborhoods are prolific warranting closer

examination of data on cement kilns, boilers and industrial

furnaces. In terms of garbage and hazardous waste incinerators,

the correlation between race, income and siting is clear. Once

again, race is the predominant indicator of who is exposed.

Whether existing or proposed, certain communities are magnets for

incinerator facilities: African American, Native American, Asian

American, Latino American and Pacific Islander neighborhoods.

From coast-to-coast, communities are battling all kinds of

incinerators. A largely Latino community in Albany, New York

opposes continued operation of a trash incinerator without an

extensive health effects study of the surrounding area. This

community is demanding a study of garbage incinerators, the

largest emitters of lead, a toxin widely acknowledged as

disproportionately harmful to African Americans, Asians and

18
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Latinos. Incinerators, including hazardous waste-burners in

Sauget, Illinois, Baton Rouge, Louisiana, Alsen, Louisiana and a

burner in Rahway, New Jersey, are opposed by communities

comprised of people of color. Successful struggles to oppose new

incinerator siting or to shut down existing burners, were waged

by African Americans and Latinos in Kettleman City, California,

East and South Central Los Angeles and Southeast Chicago.

Latino activists in Sunland Park, New Mexico, successfully

fought a medical incinerator which operated 4 years without a

permit only 2 00 yards from an elementary school. According to

Concerned Citizens of Sunland Park, they battled the Mayor who

was a lobbyist for the incinerator company, the State

Representative who was the attorney for the company, the

elementary school PTA, which accepted funds from the company for

improvements, and the local priest who accepted an offer for

contributions to build a new church. With the assistance of its

regional support network, the Southwest Network for Environmental

and Economic Justice (SNEEJ) , the citizens persuaded the New

Mexico Secretary of the Environment to shut the incinerator down.

Ongoing struggles by people of color persist regarding

proposed incinerators in New Bedford, Massachusetts, Genessee

Township, Michigan and Noxubee County, Mississippi. More than

three dozen Native American reservations have been targeted by

disposal companies for incinerators and landfills, 4* nearly all

44 See e.g., Toxic Struggles: The Theory and Practice of
Environmental Justice . R. Hofrichter, ed., (New Society,
Publishers, Philadelphia, PA, 1993).
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have been defeated or are under review. 47 Kettleman City's El

Pueblo Para Aire y Agua Limpio (People for Clean Air and Water)

,

the Flint-Genessee Neighborhood Improvement Association,

Concerned Citizens of South Central Los Angeles, Mothers of East

Los Angeles, the Alsen Coalition for Community Action, the

Rosebud Reservation's Good Road Coalition and activists in the

Bronx and Brooklyn, New York, and East Liverpool, Ohio are among

many groups forming a united front for environmental justice

whose principal objectives are to protect health and environment

in their communities.

III. THE FEDERAL GOVERNMENT MUST REVISE COMBUSTION POLICY IN THE
UNITED STATES TO ENSURE ENVIRONMENTAL JUSTICE

To rectify environmental injustices in incinerator siting

and operation, the federal government must revise combustion

policy in the United States: foremost, Congress should prevent

disproportionate location of these facilities in communities of

color and low income communities; ensure that operating

facilities are in compliance; and prevent the operation of

facilities that threaten human health and the environment in all

communities.

Research addressing health and environmental impacts of

incineration, the effects of chemicals in combination, cumulative

effects, as well as the effects of multiple facilities emitting

multiple environmental contaminants and synergistic impacts

should be the highest government priorities. Furthermore,

20
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instead of those exposed bearing the burden of proving that they

have been harmed, industry should bear the burden of proving the

safety of their products, technologies and operations. Egually

important, government and industry must do more than react to

instances of proven injury: They must also implement a

preventive program to secure against health and environmental

assaults.

Measures incorporating these concepts will reflect an

incineration strategy that phases out facilities which cause

dangers and reguires others to eliminate production and emission

of harmful contaminants such as dioxins, furans, PCBs, metals and

other inorganics. Currently applied risk assessment

methodologies must be rejected as the basis for decisionmaking on

incinerators — operation or permitting — until stack emissions

are identified, quantified and analyzed, complete community

health and toxicological profiles on all emitted contaminants are

fully developed and the environmental fates and effects of stack

emissions individually, and in combination are fully elucidated.

Concurrent governmental actions will enhance and complement

this preventive framework. First, Congress should impose an

interim moratorium on new and expansion of existing incinerators

and currently (virtually unregulated) waste-burning facilities.

Coverage should encompass Superfund incinerators, kilns,

industrial furnaces, tire burners, soil burners, waste oil

burners, on-site volatile organics burners and flares. Second,

Congress should impose minimum facility location and expansion

21
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standards providing for extensive public participation, input and

community approval. Third, Congress must encourage pollution

prevention by establishing recycling and hazardous waste

reduction programs before new incinerators are permitted. H.R.

2488, the "Pollution Prevention and Incineration Alternatives

Act," a bill introduced by Representatives Bill Richardson and Ed

Towns, sets forth a minimum framework from which Congress should

proceed to craft an effective, protective national combustion

strategy.

(a) An Incinerator Moratorium Will Encourage Environmental
Justice:

Rapidly shrinking landfill space and current federal

statutory requirements which mandate that states develop disposal

capacity assurance plans, greatly contribute to a national rush

to burn philosophy which fails to guarantee commensurate

attention to preventing risk. New construction or expansion of

incinerators should be banned until states develop capacity plans

addressing health and economic effects of additional incinerator

capacity, as well as eliminating disproportionate siting in

communities of color and low income communities. A complementary

national capacity assessment based on state data should be

completed by EPA. Further, Congress should mandate that, during

the moratorium period, EPA must promulgate strict new permitting

standards and toxics use reduction requirements.

Studies conducted by government and other researchers reveal

the dangers of pollution caused by waste combustion. The rush to

burn must be supplanted by a policy on incineration which

22
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preserves our nation's health, environment and natural resources.

Increasing the nation's hazardous waste burning capacity is not

only unnecessary, it has potential for severe adverse public

health and environmental effects,

(b) Minimum Siting Criteria Will Encourage Environmental

Justice:

In view of the growing database on the impact of incinerator

siting among people of color and the poor, Congress must correct

existing statutory and programmatic deficiencies which fail to

equally protect everyone. Minimally, a prohibition should be

enacted as a trigger to prevent location of incinerators or

waste-burners near sensitive areas such as schools, hospitals,

residences, churches, areas with captive populations such as

prisons, watersheds and recharge zones for surface and

groundwater, farms and other agricultural enterprises,

subsistence fishing and hunting areas, wetlands, and residential

areas already affected by multiple pollution sources.

The appropriate federal, state or local government agency

should be required to conduct a full public participation

process, ensuring community input and approval of any new permit

or expansion. Favorably, the Richardson-Towns bill would mandate

that permit applicants provide to local community groups a

technical assistance grant of $50,000 renewable every six months

until the permit process is concluded. Additional essential

features of a protective strategy include applicant guarantees

against negative or disproportionate environmental and economic

23
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impacts (e.g., food-chain contamination and reduced property

values); compliance with existing laws and regulations; and

assurances that no safer disposal or treatment alternatives to

incineration are available.

(c) Prevent, Reduce, Reuse and Recycle Before Dumping and
Burning:

Pollution prevention, toxics use reduction, reuse and

recycling are safer and more cost effective ways to handle our

growing piles of wastes. A hiatus on new construction and

expansion are essential ingredients of any comprehensive plan to

increase waste reduction and elimination and boost reuse and

recycling programs. Cities already are losing money on

incineration deals which guarantee certain amounts of municipal

waste at a set price for waste-to-energy firing due to supply

shortfalls. 48 At best, shortfalls in supply result in excess

costs to cities to supplement the gap. At worst, cities must

issue higher dump fees (wh.rch are passed on to taxpayers) to

cover fixed costs. In addition, overcapacity is leaving waste

management companies with no waste to handle or process. 49

Any waste reduction strategy designed to succeed will

establish goals to cut hazardous waste production by at least

half encouraging pollution prevention and development of new,

44 See. e.g., "Up in Smoke, Fading Garbage Crisis Leaves
Incinerators Competing for Trash," J. Bailey, The Wall Street
Journal . May 11, 1993.

49 See e.g., "Revamping To Eliminate 1200 Jobs, Waste
Handler Aims to Cut Overcapacity," R. Ringer, New York Times ,

October 1, 1993, regarding WMX Technologies, the world's largest
waste handler.
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safer technologies, alternatives and substitutes. Consistent

with the Richardson-Towns bill, state capacity plans should

determine capacity gained if recyclables are removed from the

waste stream. Further, the facility applicant must show that it

does not divert resources from nor provide a disincentive to a

strong toxics use reduction program (with an overall 50%

reduction goal)

.

A Congressionally-imposed ban should prevent burning at

material recovery facilities, for example, lead smelters poisoned

for decades African American and Latino communities in West

Dallas, dubbed "Waste Dallas" by residents, and Portsmouth,

Virginia adjacent to the ABEX Superfund site. Recoverable

materials should be retrieved from household hazardous waste,

batteries, chlorinated plastics, consumer electronics and

compostable yard waste. Annual, publicly available reports by

industry on use of toxics by generators, including goals or

reducing future use are reguisites which would provide impetus to

this shift.

Strengthening RCRA by galvanizing government and industry to

jump-start markets, thereby, ensuring availability of secondary

materials necessary to produce reusable and recyclable products

is key. Together with prevention and minimization, these steps

form an integrated approach to managing the 500+ million tons of

hazardous wastes annually produced in the United States and the

daily average of 4 pounds of garbage and 12 pounds of chemical

waste per man, woman and child.

25



149

CONCLUSION

Excess burning capacity in the United States serves as a

disincentive to pollution prevention and other techniques to

reduce or eliminate waste. Even more important, the

discriminatory impact of incinerators, waste facilities and

industrial operations in communities of color and low income

neighborhoods and associated health, environmental and economic

effects warrant swift action to prevent harmful consequences. To

overcome these consequences and infuse environmental justice, an

integrated national waste management plan must encompass an

immediate incinerator moratorium pending implementation of

stringent protective siting criteria linked with progressive

plans to boost pollution prevention and toxics use reduction.

Further, states seeking a primary role in administering and

enforcing any new RCRA amendments consistent with the

recommendations herein, should be subject to federal oversight

which ensures that state and local programs are not implemented

in ways which cause or encourage unequal environmental

protection. Similarly, United States programs and policies

should condemn transboundary shipments of solid and hazardous

waste to developing nations and discourage all efforts to pursue

Third World waste trade where recipient countries are

disadvantaged by economic exploitation or infrastructures

inadequate to safely handle such wastes.

Where RCRA and other statutes do not provide the tools

necessary to accomplish goals outlined in this testimony,
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Congress must provide new legislative authority and appropriate a

budget sufficient to achieve these objectives. The proper

solution for waste is to prevent, reduce, recycle and reuse

before we dump or burn.
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Mr. Hayes. Thank you very much. I will turn it over to Mr.
Clinger for any questions he may have.

Mr. CLINGER. Thank you for your testimony. Representative
Fairchild will testify later today on the issue of environmental eq-

uity and point out that in the area in which the proposed inciner-

ator is to be placed, the population of the surrounding township is

38 percent minority, and the prison population is 50 percent. Is

this the sort of thing you are addressing? Would this be an area
you feel should be looked at very hard?
Ms. FERRIS. Absolutely, Mr. Clinger. There are contained in my

testimony a litany of literature reviews and studies that have been
conducted which conclude unequivocally that race is a significant

indicator of where pollution hazards will be sited.

That doesn't mean that I don't share the concern of other seg-

ments of the population who are victimized by incinerator siting.

In many cases, income correlates very directly in terms of location

of pollution hazards. So the protections that I would subscribe to

are to benefit everyone, including those who are disproportionately
affected by pollution.

Mr. Clinger. One of the arguments that is made for increasing
the number of facilities for the disposal of hazardous waste is that
we have been for too long exporting our waste to Third World coun-
tries, many in Africa, and that we should move to cease and desist

doing that, which would mean that we would have a greater re-

quirement domestically to dispose of that waste.
Do you think that that is a valid argument for increasing the

number of incinerators in this country?
Ms. FERRIS. I don't think there is any valid argument for increas-

ing the number of incinerators at this stage, as previous witnesses
on earlier panels have testified, there has been significant report-

ing on the overcapacity and the consequences that cities have to

bear as a result of overcapacity in terms of meeting these monetary
shortfalls that have been guaranteed to incinerator companies
when burn capacity exceeds available waste feedstock.

There is also a problem that has been reported in the Washing-
ton Post, the New York Times, the Wall Street Journal, and other
erudite publications that major waste management companies are
cutting back staffing levels because of overcapacity.
So I think what we need now is a concerted and very forthright

approach for not just incineration but comprehensive waste man-
agement in this country.

I don't think a comprehensive waste management plan in this

country is going to result in increased transboundary shipments of

hazardous waste, and in an unpaid, nonpartisan advertisement for

Mr. Town's bill, Ed Towns from New York, his legislation would
really factor in the kinds of considerations contained in your ques-
tion and prohibit transboundary shipment of hazardous waste to

Third World nations, who, like communities in our own nation, are
suffering from inability to safely handle such waste or the economic
exploitation associated with siting these types of facilities.

Mr. Clinger. I just have a couple of other questions. As you are
probably aware, EPA has been currently undertaking preparations
of guidelines on risk assessment, are you familiar with that exer-
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cise at all, and if so, how do you think these guidelines might affect

the siting process?
Ms. Ferris. Frankly, quantitative risk assessment does not real-

ly respond to the needs of most communities, including commu-
nities of color. Risk assessment is usually based upon modeling
that very often factors in erroneous data or fails to factor in data
that is very important in terms of coming out with effective risk

measurement, risk management controls.

Risk management today does not factor in multiple exposures.
Risk management today does not contemplate combination expo-
sures. Risk management does not entertain synergistic effects.

Those are the kinds of effects that really need to be evaluated very
holistically in terms of issuing permits, or issuing controls over the
types of emissions and discharges that come out of these facilities

that are often, as I have documented in these studies, harmful to

people who live downwind.
Mr. Clinger. Finally, in your capacity, I assume you have had

an opportunity to review what is being done in the various States.

Is there a State or are there States that you feel have done a good
job at developing siting criteria that we might use as a model on
the Federal level?

Ms. Ferris. The State of New York has a piece of legislation

pending which contains some minimum siting criteria.

But instead of pointing to individual States, I would like to say
that it is the role of government, this Federal Government—and in

my opinion the House would provide significant leadership by es-

tablishing minimum threshold siting criteria.

The problem we have now is that there is a patchwork of stand-
ards, some States do better than others. It is my firm conviction

that all States need to be set on an equal footing in terms of meet-
ing minimum standards from which more stringent standards
could be built that are protective of communities.
Mr. Clinger. Your view would be that standards which just pro-

hibit siting of incinerators in floodplains or on a seismic fault line

are insufficient?

Ms. Ferris. Insufficient.

Mr. Clinger. Thank you very much.
Mr. Hayes. Mr. Mica.
Mr. Mica. I think Mr. Clinger asked the questions that I would.

Thank you.
Mr. Hayes. I would just ask one, and then go on to the next

panel. I think that you made a very good case for information, ad-

ditional information, and I would ask you this question.

What I interpreted from your comments regarding a more holis-

tic view, what might be the impact of risk, is really one of not hav-
ing all the information you should before making an assessment,
which is a criticism. I would suggest that the converse of that

would be not knowing enough about anything before making an as-

sessment, which I would think would be equally bad.

Ms. Ferris. Are you waiting for me to answer?
Mr. Hayes. Please.

Ms. Ferris. I would say, sir, that foremost, we don't need to wait
for a body count to take action. And I think the most appropriate
direction of environmental regulations is a preventive direction;
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and we certainly have enough information about incinerator risks

and risks associated with other hazards to take a preventive ap-

proach.
In my view, the way environmental governance occurs today con-

templates humans and the earth as assimilative; in other words,
instead of trying to prevent harm, we approach environmental con-

trols on the basis of how much humans and the ecosystems can as-

similate before death or disease or symptoms thereof occur.

Mr. Hayes. Let me modify my question.

Actually, I will just make this observation. I really didn't mean
to limit it to the context of the hazardous waste disposal, but
meant it in broader terms, making a reference back to Mr.
dinger's—by EPA use, supporting a wide variety of environmental
issues—for example, lead-based paint. I didn't mean to suggest we
need to have 20 years of study to see what further impacts, to fig-

ure out we did the right thing a long time ago by banning lead and
that we have got tremendous health problems all over the place,

both in rural and urban areas.

So I want to thank you for your testimony, and I appreciate it,

and we will look forward to our next panel.

Ms. Ferris. Thank you.
Mr. Hayes. We are going to go forward now with our panel of

Mr. Laws and Mr. Hall.

[Witnesses sworn.]

STATEMENTS OF ELLIOTT LAWS, ASSISTANT ADMINISTRATOR,
OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE, U.S.
ENVIRONMENTAL PROTECTION AGENCY, ACCOMPANIED BY
MARIA VICKERS, ASSOCIATE DEPUTY DHiECTOR FOR RCRA,
EPA REGION III, PHILADELPHIA, PA; AND JOHN HALL, SEC-
RETARY, TEXAS NATURAL RESOURCE CONSERVATION COM-
MISSION, AUSTIN, TX
Mr. Hayes. Whichever of you wishes to proceed first, if you

would summarize. As you well know from appearing on previous
occasions, you are most welcome to add anything to the record at

any time.

Mr. Laws. Thank you, Mr. Chairman. I would like to have my
full statement in the record. My name is Elliott Laws. I am Assist-

ant Administrator of the Office of Solid Waste and Emergency Re-
sponse at EPA. With me is Maria Vickers, the Associate Deputy Di-
rector for Resource Conservation and Recovery Act issues for our
Region III office in Philadelphia.

I am pleased to appear before the subcommittee today to discuss
Federal hazardous waste incinerator and landfill siting issues.

Before I begin, I would like to acknowledge the committed and
concerned citizens who have joined the hearing today, and I under-
stand their great sense of frustration about incineration in their

communities. Siting is a very important issue over which EPA his-

torically has had little direct control. That needs to be changed,
and one of the things I will be talking about are some efforts that
are ongoing currently within the Agency to address that.

Historically, the agency has believed that the proper siting of fa-

cilities was primarily a local responsibility. The Agency's approach
has been to develop extensive guidance relating to the physical in-
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tegrity of a facility no matter where it is located. While we will con-
tinue to upgrade these design and operating standards to be state
of the art.

I am personally directing the Agency to undertake a comprehen-
sive reexamination of our existing location standards. This reexam-
ination will incorporate the administration's environmental justice
and equity concerns in addition to geographic and other physical
factors. This effort will be undertaken in consultation with all in-

terested parties, including State and local representatives, to en-
sure that traditional land use prerogatives are adequately balanced
in the analysis.

In 1976, with the enactment of the Resource Conservation and
Recovery Act, the Agency was provided authority to consider loca-

tion of hazardous waste management facilities directly within the
facility permitting process. RCRA requires the Agency to promul-
gate standards for owners and operators of hazardous waste facili-

ties, including standards for the location, design and construction
of such facilities.

On November 19, 1980, EPA promulgated a broad set of regula-
tions that compose the basic structure for controlling the manage-
ment of hazardous waste in the United States. In December 1981,
the Agency finalized technical location standards for hazardous
waste facilities. These standards restrict the location of hazardous
waste facilities in 100-year floodplains and seismically active areas,
two areas the Agency determined warranted additional protection
to prevent the release of wastes from catastrophic events.

In February 1985, EPA issued a guidance document for locating
hazardous waste storage and disposal facilities. This document
identified criteria to be considered by permit writers when consid-
ering the physical location of landfills, waste piles and treatment,
storage and disposal surface impoundments. These criteria focused
on full and complete site characterization, such as inherent geologi-

cal, hydrological and soil features; high hazard and unstable ter-

rains; ability to monitor the surrounding surface and subsurface
environment to detect any releases; the presence of lands with spe-

cially protected status, such as historic sites and endangered and
threatened species habitat; and vulnerable hydrogeology.
The 1984 hazardous and solid waste amendments mandated at

the Agency, among other things, published guidance criteria identi-

fying areas of vulnerable hydrogeology. Thus, in 1986, EPA re-

leased a second guidance document which identified specific cri-

teria for identifying areas of vulnerable hydrogeology. Using these
criteria, EPA and State permit writers could then take the nec-

essary measures to ensure the protection of human health and the
environment in individual facility permitting decisions.

In addition, the EPA does have the authority to include in any
permit conditions that are necessary to protect human health and
the environment and to actually deny a permit in extreme situa-

tions where such conditions would not assure protective operation
of the facility.

As you can see, the guidance and regulations promulgated by
EPA to date address specific risks to the integrity of hazardous
waste facilities due to the facility's physical setting, with emphasis
on its geology and hydrogeology. The Agency will now expand its
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analysis to address additional siting issues, such as setback dis-

tances from particular population centers and proximity to minor-
ity neighborhoods, prisons, hospitals, schools, and densely popu-
lated areas.

I would like to briefly mention EPA's draft Hazardous Waste
Minimization and Combustion Strategy as it relates to siting. In

May 1993, EPA Administrator Browner announced a major envi-

ronmental initiative to reduce the amount of hazardous waste gen-

erated in this country and to strengthen the Federal controls gov-

erning hazardous waste combustion facilities. It set the Agency on
a course to develop and impose enhanced safety controls on hazard-
ous waste combustion facilities and to use the Agency's permitting
and enforcement authority to ensure that combustion facilities do
not pose an unacceptable risk to human health or the environment.
Under the strategy, EPA has also instituted a policy of perform-

ing site-specific risk assessments at hazardous waste combustors as
part of the permitting process. These risk assessments will address
indirect exposure pathways such as food exposure, as well as direct

pathways such as inhalation.

This type of assessment will better ensure that EPA and the au-
thorized States take into account relevant site-specific conditions,

such as local meteorology, in deciding whether to grant permits
and what restrictions should be contained in individual RCRA per-

mits. These risk assessments are a sound way to ensure that the
design and operating standards in each permit address any un-
usual characteristics of a site.

I am personally committed to providing equal protection for all

citizens regardless of income or ethnic background. In November
1993, I established an environmental justice task force for the Of-

fice of Solid Waste and Emergency Response. The office task force

is examining how we can better address the concerns of low-income
and minority communities when dealing with the public health and
environmental risks under my jurisdiction. Its final report is sched-

uled to be delivered to me on April 15 of this year, and I know that

one of its many recommendations will be that we review our siting

authorities.

I will fully pursue as many of these recommendations as is fea-

sible while also carrying out the Agency's responsibilities under the
President's February 11, 1994 Executive order on Federal Actions
to Address Environmental Justice and Minority Populations in

Low-income Areas.
I again thank the committee for the opportunity to explain our

program, and I would be happy to answer any questions that the
subcommittee might have.
Mr. Hayes. Thank you very much. As I said earlier, we will leave

it open for subsequent materials. If staff has additional questions
which they may wish to submit to you in writing, we would appre-
ciate your cooperation in responding.
Mr. Hall, thank you for coming. We appreciate your summary of

your testimony, as well.

[The prepared statement of Mr. Laws follows:]
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STATEMENT OF ELLIOTT P. LAWS
ASSISTANT ADMINISTRATOR

OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE
U.S. ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE
j

SUBCOMMITTEE ON ENVIRONMENT, ENERGY, AND NATURAL RESOURCES
- OF TEE

COMMITTEE ON GOVERNMENT OPERATIONS
U.S. HOUSE OF REPRESENTATIVES

MARCH 25, 1994

Good morning, Mr. Chairman and Members of the Subcommittee.

I am Elliott Laws, Assistant Administrator of the Office of Solid

Waste and Emergency Response at EPA. With me this morning is

Maria Vickers, Associate Director for Resource Conservation and

Recovery Act issues in EPA Region III. I am pleased to appear

before this Subcommittee today to discuss federal hazardous waste

incinerator and landfill siting policies.
i

I. Introduction

EPA believes that the proper siting of hazardous waste

facilities is important to ensuring that the management of

hazardous waste is accomplished in a manner protective of human

health and the environment. The Agency has developed extensive

siting guidance related to the physical integrity of a site and'

has promulgated some siting restrictions in this regard.

However, EPA's historic focus has been on ensuring adequate
i

design and operating standards for all facilities, regardless " of

their location. While continuing to upgrade these design and

operating standards to be state-of-the-art, I am personally

directing the Agency to undertake a comprehensive reexamination

of our existing location standards. This reexamination will
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incorporate the Administration's environmental justice and equity

concerns in addition to geographic and other physical factors.

This effort will be undertaken in consultation with all

interested parties especially state and local representatives to

ensure that traditional laj

balanced in this analysis.

ensure that traditional land use prerogatives are adequately

II. RCRA and Location Standards

In 1976, with the enactment of the Resource Conservation and

Recovery Act (RCRA) , the Agency was provided authority to

consider location of hazardous waste management facilities

directly within the facility permitting process. RCRA requires

EPA to promulgate standards for owners and operators j of hazardous

waste treatment, storage, disposal and recycling facilities

(TSDFs) , including standards for "the location, design and

construction" of such facilities. RCRA §3004 (a) (4).

Pursuant to RCRA, EPA promulgated on November 19, 1980, a

broad set of regulations that compose the basic structure for

controlling the management of hazardous waste in the' United

States. These regulations not only define what wastes are to be

regulated as hazardous but also impose a series of design and

operation requirements on hazardous waste facilities.

Furthermore, in December of 1981 the Agency finalized

technical Ideation standards for hazardous waste facilities.

These standards restrict the location of hazardous waste

facilities in 100-year floodplains and seismically active zones -

49-436 98-6
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3 .:

- two areas that EPA determined warranted additional protection

to prevent the release of wastes from catastrophic events. EPA

also considered other types of location restrictions, such as
i

buffer zones. However, as stated in the December 1981 final rule

in response to conmentors opposed to additional restrictions, the

practical implementation difficulties and the existence of other

controls on releases led EPA to concur with these commentors that

other location restrictions would, be premature.

Nevertheless, EPA continued to follow this issue closely.

In February 1985, EPA issued a guidance document for locating

hazardous waste storage and disposal facilities. This guidance,

entitled "Permit Writer's Guidance Manual for Hazardous Waste

Land Storage and Disposal Facilities — criteria for Location

Acceptability and Existing Applicable Regulations," provided

guidance to permit writers on how to apply all applicable

regulations and statutes toward an evaluation of location

acceptability. This guidance document identified criteria to be

considered by permit writers when considering the physical
i

location of landfills, waste piles, and treatment, storage, and

disposal surface impoundments. These criteria focused on full

and complete site characterization (such as inherent geological,

hydrological and soil features) ; high hazard and unstable

terrains; ability to monitor the surrounding surface and
i

subsurface environment to detect any releases; the presence of

lands with specially protected status (such as historic sites and

endangered and threatened species habitat) , and vulnerable
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hydrogeology

.

As EPA was finalizing this permit writer's guidance manual,

RCRA was amended by the 1984 Hazardous and Solid Waste Amendments
i

(HSWA) . These far-reaching amendments required EPA to, among

other "things, publish guidance criteria identifying areas of

vulnerable hydrogeology. Thus, even after publication of the

initial guidance in 1985, EPA's work on TSDF locations with

hydrogeological considerations continued. In 1986, EPA released

a second guidance document entitled "Criteria for Identifying

Areas of vulnerable Hydrogeology under RCRA — Guidance Manual

for Hazardous Waste Land Treatment, Storage and Disposal

Facilities." This guidance identified specific criteria (such as

time of ground water travel analysis, ground water flow analysis

and hydraulic conductivity) for identifying areas of j vulnerable

hydrogeology. Using these criteria, EPA and State permit writers

could then take the necessary measures to ensure the I protection
I

of human health and the environment in individual facility
i

permitting decisions. In addition, EPA does have authority

under the "omnibus" provision of RCRA to include, in any permit,
i

conditions that are necessary to protect human health and the

environment and to actually deny a permit in extreme situations
i

where such conditions would not assure protective operation of

the facility.

The HSWA amendments also require EPA to specify criteria for

the acceptable location of new and existing hazardous waste

facilities, as necessary to protect human health and the
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environment. In response to this mandate, EPA's Office of Solid
i

Waste has been developing location standards for new facilities.

As you can see the guidance and regulations promulgated by
i

EPA to date address specific risks to the integrity of hazardous

waste -facilities due to the facility's physical setting, with .

emphasis on its geology and hydrology. The Agency will now

expand its analysis to address additional siting issues such as

setback distances from particular population centers, and
i

proximity to minority neighborhoods, prisons, hospitals, schools

and densely populated areas.
i

i

III. Draft Hazardous Wa y*** ^ajmization and Combustion Strategy
i

I would like to briefly mention EPA's Draft Hazardous Waste

Minimization and Combustion Strategy as it relates to siting. In
i

May of 1993, EPA Administrator Carol Browner announced a major

environmental initiative to reduce the amount of hazardous waste

generated in this country and to strengthen the federal controls
i

governing hazardous waste combustion facilities. The Draft

Hazardous Waste Minimization and Combustion Strategy establishes
i

a strong preference for source reduction over waste management,

thereby reducing the long term demand for landfills, combustion,

and other waste management facilities and diminishing the need to

site new facilities.
i

The Draft Strategy also set the Agency on a course to

develop and impose enhanced safety controls on hazardous waste
i

combustion facilities, and to use the Agency's permitting and
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enforcement authorities to ensure that combustion facilities do
i

not pose an unacceptable risk to human health or the environment.

In addition, we are in the process of making changes to our

permitting procedures to ensure that local communities are
i

involved in facility permitting at the earliest possible stage.

As part of our outreach to the American public on these

issues, we have scheduled Regional roundtable meetings in four

i

cities beginning on April 16 in San Francisco; April 23 in

Houston; April 30 in Chicago; and, ending on May 7 in Atlanta.

The meetings are to solicit the views of all interested parties

on the host of issues within the Draft Combustion Strategy. We

expect specifically to discuss siting issues, including the

appropriateness of setback distances for hazardous waste

facilities. Using this information from Regional meetings, as

well as other available sources, we intend to develop enhanced

technical standards for hazardous waste facilities.

!

17. Role of Risk Assessment

Under the Draft Hazardous Waste Minimization and Combustion

Strategy, EPA has instituted a policy of performing site-specific

risk assessments at hazardous waste combustors as part of the

permitting process. These risk assessments will address indirect

exposure pathways, such as food chain exposure, as well as direct

pathways such as inhalation. This will enable us to better

assure that EPA and the authorized states take into account
i

relevant site-specific conditions, such as local meteorology,



162

when deciding whether to grant permits, and what restrictions
i

should be contained in individual RCRA permits. These risk

assessments are a sound way to assure that the design and

operating standards in each permit address any unusual

characteristics of a site.

Furthermore, EPA is committed to using state-of-the-art risk

assessment procedures in addressing hazardous waste combustors

.

To provide additional updated guidance to EPA and state permit

writers on conducting these assessments, EPA has drafted an

Addendum to the 1990 technical report "Methodology for Assessing

Health Risks Associated with Indirect Exposure to Combustor

Emissions. " The Agency's independent Science Advisory • Board has

performed a technical peer review of the Addendum and my Office

expects to receive a formal transmission of the SAB comments next

month, in addition, a public comment period on the draft

Addendum also was held and we will address the SAB and public

comments in working to finalize the Addendum.

i

V. Environmental Justice

I am personally committed to providing equal protection for

all citizens regardless of income or ethnic background in all of

our environmental decisions. In November 1993, I established an

Environmental Justice Task Force for the office of Solid Waste

and Emergency Response (OSWER) . The OSWER Task Force is

examining how we can better address the concerns of low-income

and minority communities when dealing with the public health and
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environmental risks under my jurisdiction. For example, over the

next year, our Task Force will examine environmental
j

justice

opportunities while we carry out our responsibilities under the

President's February 11, 1994 Executive Order on: "Federal

Actions to Address Environmental Justice in Minority Populations

and Low-income Populations."

In addition to the work of the Task Force, the OSWER Program

Offices are committed to considering environmental justice

issues, as well as public health considerations, in bur other

regulatory and non-regulatory efforts. These efforts will

include our evaluation of which additional siting requirements

should be contained in the Federal regulatory program. In

conducting this effort, EPA will need to forge strong

partnerships with the States. This is important because States

desire flexibility when implementing the federal programs.

!

71. National Hazardous Waste capacity

In July of 1993, EPA released our latest capacity Assurance

Guidance, which addresses the capacity assurance requirement

found in CERCLA §104 (c)(9). This section requires all states to

submit information on the availability of facilities' to safely

manage the hazardous waste that is generated across the United
' •.

f

States, as well as information that bears upon the generation of
j

waste itself (i.e., States efforts at source reduction and

recycling of waste)

.

Our 1993 Guidance focuses primarily on the availability of
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capacity on a national basis. It also will provide an evaluation
i

of in-state capacity to determine how best to address any

identified projected shortfalls in the overall national capacity.
i

States are required to submit all available capacity information

to EPA by 'Hay 1, 1994. Based on this information, EPA then will

be able to evaluate the national capacity outlook for the next

twenty years.

Although I cannot currently give you our official position,

I can tell you that, based on general information available to

EPA, there appears to be excess treatment and disposal capacity

in the U.S. for most if not all of the hazardous waste generated.

However, there is a caveat. As states accelerate their cleanups

at sites of old contamination, the capacity picture will change.

Thus, we are very interested in the upcoming 1994 state

submissions in which the capacity analysis will include the

additional demand from site remediations over the next decade.

I also want to emphasize that an important feature of the

current capacity assurance process is the potential to foster

waste minimization efforts. First, the process encourages states
l

to use waste minimization as a primary means to address any

capacity shortfalls. Second, by evaluating capacity at the

national level, states will not be conducting individual and

isolated planning exercises. Such isolated evaluations could

result, under some scenarios, in excess national capacity.

Excess capacity tends to discourage source reduction and

recycling because of the effect on marketplace forces and the
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pricing structure for treatment and disposal of hazardous waste.

i

VZI. conclusion

I hope that this brief description of the breadth of EPA's

activities' that relate to the many facets of hazardous waste

siting policy is useful to this Subcommittee's inquiry. I would

be happy to answer any questions the Subcommittee might have.

Thank you.
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Mr. Hall. Good morning, Mr. Chairman and members of the
subcommittee. I am John Hall, and I have the opportunity to serve
as the chairman of the Texas National Resource Conservation Com-
mission. Our agency is responsible for implementing State and
Federal environmental requirements throughout the State of
Texas. I appreciate the opportunity to testify today regarding our
agency's implementation of laws regarding the siting of hazardous
waste facilities in the State of Texas.
The State of Texas, through the Texas Natural Resource Con-

servation Commission, employs stringent siting conditions relating
to new hazardous waste incinerator permitting applications, most
of which exceed existing Federal Environmental Protection Agency
regulations.

Due to its large industrial base, Texas has a number of inciner-

ators. Currently, there are approximately 35 permitted hazardous
waste incinerators in the State, 5 of which are commercial. Of
these five, three are constructed and/or are in operation.

In looking at Texas' siting requirements, it is useful to look at

existing Federal EPA restrictions first. EPA's location standards
currently address faulting and 100-year floodplain issues. The
TNRCC addresses a number of areas such as faulting, 100-year
floodplains, areas of active geological processes, such as coastal bar-
rier islands, wetlands, critical habitats of endangered species, sole-

source aquifers, other geologic and hydrologic considerations sur-

rounding land use considerations, burden on public roadways, and
distances from residences, schools, churches, day care centers, sur-

face water drinking supplies and parks.
In addition to physical location standards, applicants for new

commercial hazardous waste facilities must also verify that the fa-

cility has the resources to respond to a reasonable worst-case emer-
gency scenario. Facilities must also verify that they will have ade-
quate financial resources to build and operate the facility, as well

as providing financial assurance for closure and post-closure care

as required by EPA regulations.

The TNRCC is further implementing EPA's hazardous waste
combustion strategy, specifically the inclusion of an indirect risk

assessment during the permit application review process. The
former Texas Air Control Board, which is now part of our agency,

has historically reviewed hazardous waste incinerator applications

for direct health effects concerns related to emissions. With Admin-
istrator Browner's announcement of the combustion strategy, we
have incorporated an indirect risk assessment into our process.

Our agency also has an aggressive waste minimization program.
Our rules require hazardous waste generators to develop facility-

specific waste reduction plans and to provide annual reports on the

implementation and results of waste reduction efforts. In this area,

the State of Texas is ahead of Federal initiatives.

For example, we have established an overall goal to reduce the

volumes of hazardous waste and toxics that are released into the
environment by at least 50 percent by the year 2000. To date, we
have made significant progress. For example, there are 200 cor-

porate facilities within the State of Texas that generate 99 percent

of the hazardous waste and toxins in our State.



167

To date, 114 of those 200 corporate facilities have developed and
implemented plans to reduce the volumes of hazardous waste by 62
percent by the year 2000, and the volumes of toxins by 57 percent.

The TNRCC also has a more inclusive public participation program
during the permit application review process than Federal require-

ments.
For new commercial facilities, there are public notice require-

ments up front, at least one public meeting is required, and public

notice and opportunity for public hearings are given after comple-
tion of the technical review process. Public hearings in our State
are evidentiary in nature. Sworn testimony by designated parties

is received by a hearings examiner who makes a formal rec-

ommendation to the TNRCC commissioners on whether the permit
should be issued, based upon the legal record of the hearing.
We feel that we have made substantial progress in our State over

the past 3 years under the leadership of Governor Richards to

move forward very aggressively to tighten the siting requirements
with regard to hazardous waste facilities, but also to place a sig-

nificant emphasis on pollution prevention and reduction activities

so that we require fewer of these types of facilities in the future.

I would be happy to answer any questions that you may have.
Mr. Hayes. Thank you very much.
[The prepared statement of Mr. Hall follows:]
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Testimony of John Hall, Chairman
Texas Natural Resource Conservation Commission

before the

Subcommittee on Environment, Energy and
Natural Resources

House Committee on Government Operations

March 25, 1994

Good morning, Mr. Chairman and Members of the Subcommittee. I am John

Hall, Chairman of the Texas Natural Resource Conservation Commission. It

is a pleasure to testify here today regarding the TNRCC's implementation of

laws regarding siting of hazardous waste facilities in the State of Texas.

The State of Texas through the TNRCC employs stringent siting conditions

related to new hazardous waste incinerator permit applications, most of which

are in excess of existing federal Environmental Protection Agency
regulations. Due to its large industrial base, Texas has a number of

incinerators. Currently, there are approximately 35 permitted hazardous

waste incinerators in the State, five of which are commercial. Of these five,

three are constructed and in operation.

In looking at Texas' siting requirements, it is useful to look at existing federal

EPA restrictions. EPA's location standards currendy address only faulting

and 100-year floodplain issues. The TNRCC addresses a number of areas

such as faulting, 100-year floodplains, areas of active geological processes

such as coastal barrier islands, wetlands, critical habitats of endangered

species, sole-source aquifers, other geologic and hydrologic considerations,

surrounding land use considerations, burden on public roadways, and distance

(1/2 mile prohibition) from residences, schools, churches, day care centers,

surface water drinking supplies or parks.

In addition to physical location standards, applicants for new commercial

hazardous facilities must also verify that the facility has the resources to

respond to a reasonable worst-case emergency scenario. Facilities must also

verify they will have adequate financial resources to build and operate the

facility, as well as providing financial assurance for closure and post-closure

care as required by EPA regulations.
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The TNRCC is further implementing EPA's hazardous waste combustion

strategy, specifically the inclusion of an indirect risk assessment during the

permit application review process. The former Texas Air Control Board

(now the TNRCC) has historically reviewed hazardous waste incinerator

applications for direct health effects concerns related to emissions. With

Administrator Browner's announcement of the combustion strategy, we have

incorporated an indirect risk assessment into our process.

Our agency has an aggressive waste minimization program. Our rules

require hazardous waste generators to develop facility-specific waste

reduction plans and provide annual reports on the implementation and results

of wast reduction efforts. In this area, the State of Texas is ahead of federal

initiatives.

The TNRCC also has a more inclusive public participation program during

the permit application review process than federal requirements. For new
commercial facilities, there are public notice requirements up-front, at least

one public meeting is required, and public notice and opportunity for public

hearings are given after completion of staffs technical review. Public

hearings are evidentiary in nature. Sworn testimony by designated parties is

received by a hearings examiner who makes a formal recommendation to the

TNRCC on whether the permit should be issued, based upon the legal record

of the hearing.
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Hazardous Waste Management at Incineration Facilities
Facility Siting Considerations and Other Related Requirements

The Owner/Operator of a proposed hazardous vaste management
facility is responsible for choosing and securing a suitable
facility site location. The owner/operator demonstrates the
suitability of the site location in the permit application. The
commission assesses the permit application and may impose permit
conditions, as deemed necessary, in accordance with commission
rules. The following information briefly outlines the
significant items assessed in facility site selections and other
related requirements associated with facilities proposing
incineration units:

I. Location Standards. Location standards for hazardous waste
storage and processing facilities (e.g., facilities proposing a
hazardous waste incinerator) are contained in 30 Texas
Administrative Code (TAC) 335, Subchapter G. Unsuitable site
characteristics for storage and processing facilities are
contained in 30 TAC 305.204. These location standards apply to
new hazardous waste management facilities and areal expansions of
such facilities. Unsuitable site characteristics include the
following:

(1) location in the 100-year floodplain unless the facility
is designed, constructed, operated and maintained to prevent
physical transport of any hazardous waste by a 100-year
flood event;

(2) location in wetlands;

(3) location in the recharge zone of a sole-source aquifer
unless secondary containment is provided;

(4) location over regional aquifers unless separated by at
least ten feet of material with a hydraulic conductivity
toward the aquifer not greater than I0"7centimeters per
second or a thicker interval of more permeable material
which provides equivalent or greater retardation to
pollutant migration or secondary containment is provided;

(5) location in areas where the soil unit(s) within five
feet of the containment structure have a Unified Soil
Classification of GW, GP, GM, GC, sw, SP, or SM, or a
hydraulic conductivity of greater than of 10~5centimeters
per second unless secondary containment is provided or the
soil unit is not sufficiently thick and laterally continuous
to provide a significant pathway for waste migration;

(6) location in areas of direct drainage within one mile of
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a laic* at its maximum conservation pool level, if the lake
is used to supply public drinking water through a public
water system, unless the design, construction and
operational features of the facility will prevent adverse
effects resulting from a release in such area;

(7) location in areas of active geological processes unless
the design, construction, and operational features of the
facility will prevent adverse effects resulting from the
geological processes (e.g., erosion, shoreline erosion,
subsidence, faulting, etc.);

(8) location in the critical habitat of an endangered
species of plant or animal unless the design, construction,
and operational features of the facility will prevent
adverse effects on the critical habitat of the endangered
species; and

(9) location within 30 feet of the upthrown side or 50 feet
of the downthrown side of the actual or inferred surface
expression of a fault that has reasonably been shown to have
caused displacement of shallow Quaternary sediments or of
man-made structures unless the design, construction, and
operational features of the facility will prevent adverse
effects resulting from fault movement.

II. Prohibitions on Permit Issuance. Prohibitions on permit
issuance are contained in 30 TAC 335. 205. Prohibitions on permit
issuance applicable to a storage and processing facility (e.g.,
hazardous waste incineration facility) include the following:

(1) A new hazardous waste management facility or areal
expansion of an existing facility if the facility or
expansion does not meet the requirements of 30 TAC 335.204
(Relating to unsuitable site characteristics)

;

(2) A new commercial hazardous waste management facility or
subsequent areal expansion of such a facility if the
boundary of the unit is to be located within 1/2 of a mile
of an established residence, church, school, day care
center, surface water body used for a public drinking water
supply, or dedicated public park; and

(3) A new commercial hazardous waste management facility
proposed to be located at a distance greater than 1/2 of a
mile of an established residence, church, school, day care
center, surface water body used for a public drinking water
supply, or dedicated public park unless the applicant
demonstrates to the satisfaction of the commission that the
facility will be operated so as to safeguard public health
and welfare and protect physical property and the
environment at any distance beyond the facility's property
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boundary. For incinerator emissions, this would be directly
related to the health effects and risk assessment
evaluations performed by our Office of Air Quality.

IV. Monitoring Requirements. Monitoring requirements for
commercial hazardous waste management facility operations are
contained in 30 TAC 305.147. Any issued, amended, modified,
transferred, extended, or renewed commercial hazardous waste
management facility's permit shall contain the following
monitoring requirements

:

(1) The facility owner or operator shall be responsible for
the cost of conducting an independent annual environmental
audit of the facility if the facility receives any comments
from affected persons; and

(2) The facility shall provide for fence line and ambient
air quality monitoring if and as required by the commission.
This requirement is in-place for tvo (2) commercial
hazardous waste incinerators (applicable to all new
hazardous waste facilities including incinerators)

.

V. Local T
fflrid, ggflj The commission shall assess the application

with respect to the local land use. Based on the assessment, the
commission may deny an application in accordance with 30 TAC
305. 66 (i) or impose permit conditions. Pursuant to 30 TAC
305.148, the commission may impose permit conditions deemed to be
necessary to minimize or mitigate detrimental impacts on local
land use based on its assessment of an application for a new
hazardous waste management facility. In assessing the
application, the commission shall evaluate the following:

(1) whether the facility is compatible with local land use
considering, at a minimum, the location of industrial and
other waste-generating facilities in the area, the amounts
of hazardous waste generated by those facilities, the risks
associated with the transportation of hazardous waste to the
facility, and compatibility of the application with any land
use plan adopted pursuant to the Texas Local Government
Code, Chapter 211 or with local land use laws and ordinances
in existence before publication of the notice of intent to
file a solid waste permit application or at the time the
permit application is filed if no notice is filed; and

(2) the commission may consider the risk of fires or
explosions from improper storage and disposal methods, the
distance from the site boundary to existing structures, and
location of the facility in relation to high-hazard areas
such as 100-year hurricane flood zones.

VI. Need for Specific Technology. Pursuant to 30 TAC 335.181,
the commission shall determine the need for the specific
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technology proposed in the application for a new commercial
hazardous waste management facility to manage new or increased
volumes of waste generated in the state in accordance with the
Texas Solid Waste Disposal Act, Section 361.0232.

VII. Burden on Public Roadways. The commission shall determine
whether a burden is imposed on public roadways by a new
commercial hazardous waste management facility and shall require
the applicant to pay the cost of the improvements necessary to
minimize or mitigate the burden in accordance with 30 TAC
305.182.

viii. Emergency Response Capabilities. (Applicable to all new
commercial hazardous waste management facilities, including
incinerators) Pursuant to 30 TAC 335.183, the commission shall
verify that sufficient emergency response capabilities are
available or will be available before the facility first receives
waste, in the area in which the facility is located or proposed
to be located or the applicant has secured sufficient financial
assurance to fund the emergency response personnel and equipment
determined necessary by the commission to manage a reasonable
worst-case emergency condition associated with operation of the
facility. In evaluating the sufficiency of the emergency
response capabilities, the commission considers the following:

(1) geology of the area;

(2) drainage patterns;

(3) seasonally prevailing wind and weather patterns;

(4) availability of all local emergency response resources,
including fire, police, hospital, etc.;

(5) proximity of human exposure and/or sensitive
environmental receptors;

(6) length of time for first response;

(7) trained response teams on-site (OSHA Specialist level)

,

with a 24-hour response team;

(8) the amount of equipment and trained personnel available
on a first-response basis, including the minimum amount of
equipment on hand or available near the facility with
hazardous materials capability;

(9) the ability to deal with various types of injuries;

(10) the ability to respond effectively to environmental
contamination; and
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(11) the efficiency and safety of any evacuation plan
submitted by the applicant.

IX. Data-Link to Regional Office of Commission. The permits for
most commercial hazardous waste incinerators have requirements in
the permits to have a computerized data-link monitoring system to
allow regional staff of the commission to monitor the normal
operation and any upset conditions of the hazardous waste
incinerators.

X. Financial Disclosure. (Applicable to all hazardous waste
management facilities) Pursuant to 30 TAC 305.50(4) (B) , the
application for a permit to store, process, or dispose of
hazardous waste shall contain financial information sufficient to
demonstrate to the satisfaction of the executive director that
the applicant has sufficient financial resources to operate the
facility in a safe manner and in compliance with the permit,
including how the applicant intends to obtain financing for
construction and closure of the facility. This is in addition to
federal regulatory requirements for financial assurance for
closure and post-closure care.

XI. Public Participation. The public is notified of the
application, public meeting, and of the date of hearings in
accordance with Chapter 305, Subchapter E for permit applications
for new hazardous waste management facilities. The following
generally describes the notices and public participation process:

(1) Notices of the receipt and declaration of
administrative completeness are required in accordance with
30 TAC 281.17(e) for all hazardous waste permit
applications. The notice contains identifying numbers given
the application by the commission, type of permit, name and
address of the applicant, date on which the application was
submitted, and brief summary of the information included in
the application. This notice is in addition to the notice
of application and draft permit.

(2) .Pursuant to 30 TAC 305.100, notices of application are
required to fairly set out the substance of the application
and proposed action, the method for obtaining additional
information, the method for submitting a response or protest
to the application, and request for a hearing for all
hazardous waste permit applications. The notice of
application is required to be given at least 45 days prior
to the regular meeting at which action is to be taken on the
permit application by the commission.

(3) Pursuant to 30 TAC 305.107, the commission shall hold a
public meeting on an application for a new hazardous waste
management facility in the county in which the proposed



175

facility is to be located. The applicant must publish
notice of the public meeting not less than once a week
during the three weeks preceding a public meeting in the
newspaper of the largest general circulation that is
published in the county. If no newspaper is published in
the county, the applicant shall publish the notice in a
newspaper of general circulation in the county.

(4) The applicant shall cause the public notice to be
broadcast over one or more radio local radio stations which
are located in the affected area of a pending hazardous
waste permit application within 30 days of receipt of the
notice from the commission in accordance with 30 TAC
305.104.

(5) Pursuant to 30 TAC 305.102, notice by publication is
required by the applicant in a newspaper regularly published
and generally circulated in the county and area wherein the
proposed facility is to be located and within each county
and area wherein persons reside who would be affected by the
facility within 30 days of receipt of the notice from the
commission. Notice shall be published in each county and
area which is adjacent or contiguous to each county wherein
the proposed facility is to be located.

(6) Pursuant to 30 TAC 305.103, the commission will
transmit notice by first-class mail, at least 30 days before
the date set for hearing, to persons including affected
landowners named in the application, the mayor and health
authorities of the city or town in which the facility is
located, Texas Department of Health, Texas Parks and
Wildlife Department, Texas Railroad Commission, the
applicant, persons who request to be put on the mailing
list, state and federal agencies required by Title 40 Code
of Federal Regulations Section 124.10(c), county judges as
required by 30 TAC 305.93(c), and any other person the
commission may elect to include.

(7) The commission shall prepare and make available to the
public a brief description and response to all significant
comments on the draft permit which are filed with the
commission within the 45-day comment period in accordance
with 30 TAC 305.106. The response to comments shall include
a specification of which provisions of the draft permit, if
any, have been changed in response to comments and the
reasons for the change.

(8) Pursuant to 30 TAC 305.92, the commission may conduct a
public hearing on an application for a permit if a request
for hearing is made by a commissioner, executive director,
or an effected party who objects to the application and
files a request in accordance with commission rules. A
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request for a public hearing must be submitted within 45
days after the first publication of the notice of an
application.

(8) Pursuant to 30 TAC 305.101, notice of hearing shall
identify the application, the date, time, place, and nature
of the hearing, the legal authority and jurisdiction under
which the hearing is to be held, the proposed action, the
requirements for submitting written protests, the method for
obtaining additional information, whether a draft permit has
been prepared by the executive director, and other
information the commission deems necessary. The notice
shall include the statement that at least one session of the
hearing will be held in the county in which the facility is
located.

(5) For applications involving new solid waste management
facilities, the applicant is required to mail the notice of
hearing to each residential or business address located
within one-half mile of the proposed facility and to each
owner of real property located within one-half mile of the
proposed facility listed in the real property appraisal
records of the appraisal district as of the date the
commission determines the application to be administratively
complete in accordance with 30 TAC 305.103(f).
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Mr. Hayes. We had some previous testimony on this committee
from the Bureau of Prisons regarding an example that was given

of an incinerator proposed near a prison in Three Rivers, TX. We
have been unable to find the status of that.

Could you in your capacity with the State of Texas give us any
idea as to what the current status of that proposal is?

Mr. Hall. First of all, we are not aware of any facility to date
being placed near a prison, nor are we aware of any facility or any
application pending which would have that effect.

Mr. Hayes. All right; thank you very much.
I will turn it over to Mr. Clinger for his questions.

Mr. Clinger. Thank you.
Gentlemen, thank you both for appearing this morning and help-

ing us build a record here on siting criteria, the need for and ad-

dressing some of the capacity issues.

With regard to capacity, Mr. Laws, you did indicate that there
is excess capacity for hazardous waste disposal and that, in fact,

the market has changed dramatically in this area over the last few
years.

Can you indicate what the situation is in the northeast and what
the market trends are? For example, how would cement kilns play
into this capacity question?
Mr. Laws. At this point, Mr. Clinger, we are awaiting informa-

tion coming in from the States as to the current status. I think
Mr. Clinger. That information is due this year?
Mr. Laws. This year; yes, sir. I think that what I was indicating

in my statement was that there is a strong belief based on prelimi-

nary information that is coming in that there appears to be excess
capacity in various parts of the country.

I would caution, however, that we also think that for certain

types of waste streams, that there might be a lack of capacity in

certain areas. Some of those are remediation debris, certain types
of mixed and radioactive waste, so those are some of the trade that
we are expecting when the information comes in.

What we plan on doing with this information when it comes in

is basically be able to get a snapshot over the next 20 years as to

exactly what the nationwide capacity is, then be able to focus into

regional areas to see if, in fact, certain areas have excess or a defi-

ciency in capacity.

Mr. Clinger. Isn't it true, though, that the view within the EPA
at this point is to look at this problem from a national perspective
rather than a very limited perspective?
Mr. Laws. That is correct.

Mr. Clinger. It would seem to make it possible to get full utili-

zation of existing facilities?

Mr. Laws. That is exactly right. We also think this will present
us with a very good opportunity to pursue our ultimate goal which
is basically waste minimization, that as long as we are eliminating
the sources of waste at the beginning, then the capacity issue be-
comes less of a concern.
Mr. Clinger. Since we are pretty sure that we have excess ca-

pacity in most areas, although you indicate there are some areas
where that may not be the case, wouldn't it be prudent to defer
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construction of a great number of new facilities until we had a
clearer sense of what really was needed?
Mr. Laws. I would note, Mr. Clinger, that under the administra-

tor's combustion strategy, the construction of new capacity is a low
priority for the Agency at this time, and we are focusing the vast
majority of our resources in ensuring that existing facilities are op-
erating as efficiently as possible.

Mr. Clinger. Isn't it true that in terms of federally permitted fa-

cilities, you have a moratorium in place at the present time?
Mr. Laws. It is not an official moratorium, but we have placed

that as our lowest priority. I think some in the industry have called

it in effect a moratorium, but we have not really done that.

Mr. Clinger. What is your assessment of how safe the tech-
nology is at this time? Have we reached a level where this should
be a minor concern? Do even properly-constructed facilities pose
some sort of a risk?

Mr. Laws. Well, the best science that the Agency has available

to it indicates that the facilities that are operating in general do
not pose any unreasonable risk to the surrounding public. That is

a continually developing process. We are always getting additional
information and some of the information we are in the process of

obtaining now will lead us in the direction of any new regulations
and controls on these facilities that may be required.

We are hopeful that the indirect risk assessments that the Agen-
cy is performing, that some of the States will be performing, will

yield some of that information, but the information that we cur-

rently have seems to indicate that.

Mr. Clinger. At our request, I think you prepared an informal
list of history of explosions or fires at hazardous waste incinerators.

Mr. Chairman, I would ask unanimous consent that this list of ac-

cidents might appear in the record.

Mr. Hayes. Without objection.

[The information follows referred to:]
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DRAFT
History of Explosions or Fires
at Hazardous Waste Incinerators

Below is a list of hazardous waste incinerators which experienced
explosions; no explosion was of great enough magnitude to require
community evacuation. Further, most explosions occurred in boilers
or ducts downstream of the incinerators, and thus did not involve
the release of hazardous constituents.

1

.

Rollins Deer Park. Deer Park Texas
This fire occurred in Nov., 1991, in the furnace duct,
not the incinerator. The plant shut down as many vents
as possible and allowed the facility a few days to cool
down. New duct work was installed, and the plant was
back up and running in about 5 days.

2

.

Bridgeport Rental and Oil Services (BROS) . New Jersey
This explosion occurred in Sept., 1992 and was caused by
a rapid steam generation that resulted when a slag ring
formed in the kiln, fell into the waste in the ash
quench. The explosion blew off the hinged sides of the
weigh belt used to meter the contaminated soil to the
rotary kiln. Fugitive emissions were associated with the
explosions, but no injuries or natural resource damage
was reported.

3

.

Bnsco. El Dorado. Arkansas
The explosion occurred around Sept., 1991 in the waste
heat recovery boiler, not the incinerator. This unit
was fairly old and built up excessive pressure due to
structure failure. As a result, the unit exploded. No
extensive damages occurred at the incinerator itself, and
there were no injuries or releases reported. That
particular unit was shut down and the rest of the plant
was back up and operating under normal conditions within
one week.

4. CWM Chem. Svs. Inc.. Chicago Incinerator (previously SCA)
This explosion occurred in Feb., 1991 inside a drum that
was fed in the rotary kiln incinerator. The drum
contained a lab pack which the company failed to
identify, but was later found to be an explosive in its
pure form called tetra-zole. The explosion caused a
bulge in the kiln and one of the plates on the back of
the kiln popped off as a result of the pressure build-up.
No one was hurt; however, a site worker complained about
slight dizziness. There was no indication of any toxic
releases into the neighboring areas . The Region required
the plant to replace several parts of the unit before
restarting operations. Additional fire prevention and
safety equipment was also required.
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5 . Thennalkem. Roebuck. SC
This explosion occurred in July, 1987 as a result of a
10% nitroglycerine/90% lactose material being introduced
in the incinerator that had been incorrectly identified
by the generator as not being heat reactive or ignitable.
This triggered two explosions within the incinerator, and
one partially outside the incinerator. There were no
reports of environmental releases or fires, although two
employees complained of ringing in the ears. Following
the incident, a more rigorous waste approval procedure
was instituted.

Another explosion occurred in March, 1991 in the tubes of
the boiler operating on natural gas/fuel oil . The boiler
tubes failed to operate and steam was introduced into the
flame. As a result, the package boiler moved about 50
feet, resulting in extensive damage to the boiler and the
boiler house, and also severage of the steam and fuel oil
lines. No hazardous waste was involved in the incident.
No one was hurt as a result, and a new boiler was in
operation in 3 days.

6. U.S. Dept. Of Energy. Oak Ridge. Tennessee
In June, 1989, the induced draft fan of the incinerator
failed. The failure breached the fan housing and debris
was found as far away as 370 feet away. Flying debris
damaged the stack. There were no reported injuries and
no detectable off -site release of toxic material as a
result of the incident.

7. Dow Chemical Company. Midland Michigan
In Jan. 1992, a natural gas explosion occurred as a
result of a blockage in the feed line to the incinerator.
In the process of trying to clear the line, a drill bit
broke off in the nozzle. The nozzle was removed
improperly, resulting in the leaking of natural gas which
caused the explosion. This incident occurred during
normal operations, in a room in front of the incinerator.
One worker sustained first and second degree burns to the
face and hands, while another worker complained of
ringing in the ears . There was no evidence that any
hazardous waste was released nor evidence of any natural
resource damage. Following the incident, improvement3
were made in the gas sensing equipment and steps to
ensure adherence to proper procedures for unplugging feed
lines were ensured.

8

.

TWI Sauget. Illinois
Several explosions occurred at this facility.
The first occurred as a result of a large volume of ash
accumulating in the unit and falling into the quench
tank; thus causing a steam explosion in the incinerator.
No date was given for this incident.
The second explosion occurred in Jan. , 1991 when sodium
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azide, the explosive found in automobile air bags, was
incinerated. The ash from this waste was placed in a
dumpster and a few hours later, the ash exploded. There
were no reports of injuries or environmental impacts from
these two incidents.
A third explosion occurred in Feb., 1991 as a result of
a worker using a pole to dislodge molten slag. This
partly blocked the exit from the incinerator during
operation. The slag fell into standing water below the
incinerator and caused a steam explosion that severely
burned the worker. Vaporized hazardous waste was also
released.

9 . Monsanto Company. Muscatine. Iowa
In July, 1992, the incinerator was shut down while the
facility's process unit was being repaired. When the
incinerator was brought back on line, there was a loss of
quench waste flow that caused the temperature in the
scrubber to rise to 2000 degrees fahrenheit. As a
result, the unit's scrubber caught fire. Only natural
gas was present in the incinerator at the time of the
incident. No releases of hazardous waste to the
environment or injuries were reported. Since then, the
facility has updated it controls to better identify
losses of water pressure.

10. Aptus. Coffewille. Kansas
This incident occurred in the unit's electrostatic
precipitator, not the incinerator, in the fall of 1990
during normal operations. Waste with an exceedingly high
Btu level was introduced to the incinerator. Gas
accumulated in the electrostatic precipitator and was set
off by a spark. The unit's air pollution control devices
were damaged, and the unit was out of operation for about
one week. No injuries or natural resource damages were
reported. Since this incident, tighter controls of the
waste stream have been instituted.

11/1/93
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U.S. Department of Justice

Ferierai Bureau of Prisons

Office of the Director Washington. DC 20534

November 9, 1993

The Honorable Arlen Specter
United States Senate
Washington, D.C. 20510

Dear Senator Specter:

Thank you for your recent letter requesting the Federal
Bureau of Prisons' (Bureau) support for proposed legislation,
introduced as H.R. 2209 by Congressmen William dinger and
Tim Holden. This legislation would establish a two mile radius
safety zone between Federal prisons and commercial hazardous
waste incinerators or facilities if an accident could require
evacuation of prisoners or nearby residents.

I have met with Congressman Holden to discuss this
legislation and issues of importance regarding the proposed
incinerator in Allenwood, Pennsylvania. The Bureau appreciates
and encourages efforts to address possible health, safety, and
evacuation concerns pertaining to hazardous waste facilities
proposea to oe iocated close lu Euicaii institutions, "c believe,
however, that until this legislation has first been reviewed and
commented upon by the Department of Justice, it would be not be
appropriate for the Bureau to take an official position in this
regard

.

The Bureau continues to have concerns pertaining to the safe
and orderly evacuation of our inmates and staff in the event that
an emergency should occur at the proposed hazardous waste
facility in Allenwood. Please be assured that the Bureau plans
to remain involved in the siting process to ensure that its
concerns are being addressed. As appropriate, we plan to provide
public comment during Phase II of the state's permitting process.

We appreciate your interest and concern in this matter and
look forward to continuing our good relations.

Sincerely,

OucSJLlW

Kathleen M. Hawk
Director ,

be: Regional, Director, NER Division Copy

cf: Office of General Counsel Original Mailed
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Mr. Clinger. I would ask Mr. Laws briefly to describe the types
of things you found in coming up with this list.

Mr. LAWS. Well, generally we found that it has been very infre-

quent that we have had explosions at hazardous waste incinerator
sites. I think our staff was able to identify nine. They generally
occur in the boilers or in the ducts downstream of the incinerators

as a result of equipment failure, such as a loss of pressure in the
system or some drop of water flow into the incinerator.

Three explosions occurred as a result of facilities accepting waste
that was incorrectly identified and was then later found to be ex-

plosive, and some of the others were steam explosions which were
caused by hot ash or some sort of slag being dislodged and falling

into the water.
Mr. Clinger. On the list I am looking at there were 10 incidents

cited here and all within the last 3 years. That would seem to me
to be a cause for some concern.
Would you agree?
Mr. Laws. I am sorry, sir?

Mr. CLINGER. I said there were 10 accidents listed on the draft
you provided us within the last 3 years. It would seem to me to

belie the argument of some that these things are totally safe and
that we don't need
Mr. Laws. I don't think we have ever said they are totally safe,

but as incinerators or in any type of manufacturing operation,
there is the potential for accidents, and incinerators unfortunately
have theirs as well.

Mr. Clinger. Given that concern, would you share the Bureau
of Prisons' concern about siting an incinerator within less than a
mile from a prison complex?
Mr. Laws. I share the Bureau's concern. I share the community's

concern as well, which is one of the reasons that even before the
formal recommendation from my task force, I directed the staff to

look at that issue.

As I said earlier, historically the Agency has had very scant reg-

ulations on the citings of these facilities. It is basically seismic
areas as well as the 100-year floodplain. There was an effort by the
Agency in the fall of 1992 to add some additional restrictions on
the locations, in wetland areas, things of that ilk. That was sent
over to the Office of Management and Budget in the fall of 1992,
and was returned to the Agency unapproved just before the Clinton
administration was inaugurated in January.
Even those restrictions which the Agency tried to get approved

would not address a lot of the concerns that are the subject of this

hearing, so in addition to having my staff review those locations
standards, we are also going to be looking at additional types of
siting standards that might address these issues if they are nec-
essary.

One of the things the Environmental Justice Task Force is

strongly recommending is a setback provision which would basi-
cally allow some sort of buffer to be required between these types
of facilities, and that is one of the things we will be looking at.

Mr. Clinger. That, of course, is a provision in the bill that Mr.
Holden and I have introduced.
Mr. Laws. That is correct, sir.
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Mr. CLINGER. Mr. Hall, just a couple of questions.
What would you think of EPA establishing minimum standards?
It appears to me that Texas has done a very good job in estab-

lishing standards. Would you think it would be appropriate to set
minimum standards nationwide?
Mr. Hall. Well, we certainly believe that EPA, in terms of its

leadership role, should be establishing national minimum-based
standards, but as long as States are afforded an opportunity to ex-

ceed those standards to protect their citizens.

If I may, I would like to go back to the capacity issue that you
raised earlier. In Texas, we have initiated a process whereby we
are conducting needs assessments for waste to be disposed of every
2 years. Those studies have indicated to date that we do need to

bring on line some additional facilities, for example, with regard to

landfill, but in terms of underground injection and in terms of in-

cineration, we may have the capacity to last us well into the future.
We are concerned, however—we are very concerned about any

extra capacity we have in Texas being utilized by other States who
make a conscious decision not to bring on line the facilities that
may be necessary to handle the waste at a generator within their
boundaries. We hope the Congress would move forward and imple-
ment provisions, pass provisions that make it very clear to individ-

ual States that they have a responsibility to ensure adequate dis-

posal capacity for the waste that is generated within their borders
and have an overall goal that no State be in a position of being a
net exporter.

I realize that we may need some time to achieve that goal, but
we think it is important in Texas for us to step up to the plate and
make sure we have sufficient capacity to handle our waste that we
generate, but with an emphasis being placed upon pollution pre-

vention and reduction, but we are not eager, in fact we are some-
what concerned about Texas becoming a dumping ground for waste
from other States.

Mr. Clinger. Just one final question.

Once you have permitted a facility, what kind of inspection is

there? Does the State rely upon the operator to ensure the safety

and safe operation of these facilities or do you or EPA have a sepa-
rate inspection?
Mr. Hall. We have a very aggressive inspection program within

our State. We have about 600 full-time inspectors with regard to

commercial hazardous waste incinerators. There are regulations on
the book which require those to complete an independent environ-
mental audit every year, and to submit those findings to the Agen-
cy, and if after a reasonable period of time the operator of a facility

has not moved forward to correct the deficiencies that have been
identified through the audit, we are able to take enforcement ac-

tion.

Over the past 3 years we have seen, we have added to our en-

forcement arsenal a criminal investigation program, and over 50
percent of the penalties that we have assessed for environmental
violations over the past 10 years have been assessed within the

past 2 years, so we have been very aggressive in the enforcement
arena, and we think that obviously we still have some challenges,
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but we think that overall we are providing a measure of protection

for our citizens that is worthwhile.

Mr. CLINGER. Thank you, Mr. Chairman.
Mr. Hayes. Mr. Mica, do you have any questions?

Mr. Mica. Thank you, Mr. Chairman.
Mr. Laws, last year, May 18, Administrator Browner put out this

release and announced what was supposed to be a moratorium to

stop burning permits. This is a release that said pending conduct-

ing a major overhaul of Federal rules governing waste combustion
is the first point. Is there a moratorium in place on these facilities?

Mr. Laws. No, sir, there is not.

Mr. Mica. There is not.

Are there new rules or laws that have been proposed to the Con-
gress to deal with this situation?

Mr. Laws. There are under development at the Agency regula-

tions to address emissions from these facilities.

Mr. Mica. This is May 18, and today we are approaching a year
past that anniversary. I noticed in some of the clippings that not

only is this controversial, but there are other controversial burning
and combustion facilities around the country.

Are you familiar with other companies that are involved with
these type of waste incinerators?

Mr. Laws. You mean other than commercial incinerators, such as

cement kilns?

Mr. Mica. Like the WTI and LaFarge, some of those, are you fa-

miliar with them?
Mr. Laws. Some of them. Yes, sir.

Mr. Mica. Well, I mentioned those two because people with this

administration have had contacts with these companies. It is my
understanding the First Lady used to serve on the board of

LaFarge.
Mr. Laws. I am not aware of that.

Mr. Mica. You are not aware of that.

One of the primary contributors and supporters to the adminis-
tration is very close to the outcome of some of the activities of WTI.
My question is, has anyone from the White House or the adminis-
tration indicated to EPA that there should be any backing off of

moving forward with this proposal for a moratorium?
Mr. Laws. No, sir.

Mr. Mica. How long have you been on the job?

Mr. Laws. I was confirmed by the Senate on the 15th of October
and sworn in on October 22.

Mr. Mica. Since then, you have had no indication of not moving
forward?
Mr. Laws. I have had not only no indication, I have had no dis-

cussions at all with anyone from the White House regarding any-
thing to do with hazardous waste incineration.

Mr. Mica. What is the reason for the snail's pace?
Mr. Laws. The snail's pace? This is on an expedited schedule.
As you know, sir, it is an extremely lengthy process to develop

regulations within the Federal Government. If I had additional re-

sources, I would love to put them towards this effort because I

think it is extremely important, not only for the safe operation of
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these facilities, but for the protection of the citizens that live

around them.
You might know that fully 75 to 85 percent of our RCRA oper-

ations are directed by either congressional mandates or court-or-
dered deadlines, so we have extremely limited flexibility in moving
resources to address these issues.

I am frustrated with the pace this is taking, but we are moving
as quickly as we can, I believe.

Mr. Mica. But you don't know of any indication of anyone delib-
erately delaying this process?
Mr. Laws. Not at all, sir.

Mr. Mica. What is EPA doing to assist in development of tech-
nologies that can provide—somewhere they are going to put these
facilities and somewhere they are going to emit various substances.
Is EPA actively involved in promoting development of technologies
that can control these emissions?
Mr. Laws. One of the offices within the Office of Solid Waste is

the Technology Innovation Office, which works very closely with
not only these types of facilities, but any type of company that has
an interest in developing technology which will address hazardous
waste.
We have compiled probably the only vendor database which al-

lows people who are looking to dispose of hazardous waste access
to a database which vendors are allowed to describe their tech-
niques and to what types of waste they are intending to remediate.
We are working in partnership with private entities, with univer-

sities and with Defense and the Department of Energy to do field

testing of a lot of these technologies to see if they work and to see
if they are appropriate for commercial application, so we are heav-
ily involved in that.

I wish we could do more, and that is again one of the areas that
I have been directing my staff to look at.

Mr. Mica. Mr. Hall, it is my understanding that the State of
Texas has been involved in issuing some draft standards to up-
grade the operating requirements of cement kilns that burn haz-
ardous waste. Why is the State proposing these rules and what
would the impact be if they are adopted?
Mr. Hall. First of all, we are in fact in the process now of mov-

ing to put in place additional standards related to the burning of

hazardous waste in cement kilns. We have been prompted to do
that out of concern that the emission standards that cement kilns

are having to meet are not equivalent to those that commercial or

noncommercial incinerators are having to meet. That has drawn
some concern from us because we have noted that a large portion

of the commercial hazardous waste stream is moving from inciner-

ators to cement kilns, and we want to make sure that since that
is the case, those types of facilities provide the same measure of

protection to citizens as do commercial hazardous waste inciner-

ators.

We are focused on two or three key things with regard to that

anticipated rulemaking. The first is a performance standard issued
relating to the fact that emissions from cement kilns that burn
hazardous waste should at least be equivalent to commercial incin-

erators.
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Second, with regard to the cement kilns dust, that dust should
be managed in such a way so that municipal solid waste subtitle

D requirements are met with provisions for an alternative to sub-

title D to be allowed.
Third, we also have a proposal on the table to look to see if we

should limit the types of waste that are burned at cement kilns and
what we in particular are looking at is whether or not only those
high Btu content fuels should be burned as opposed to entire waste
streams.
We think that we will have those rules finalized within the next

90 to 120 days.

Mr. Mica. Thank you.
Mr. Chairman, I have additional questions. I would like to ask

unanimous consent that they be submitted and also excuse me. I

have a conflicting meeting. I will try to get back.
Mr. Hayes. Mr. Mica, thank you very much.
I am going to excuse the panel, but I want to make an observa-

tion first that I planned to make at the close of this hearing, but
I am afraid that I, too, am going to turn it over to Mr. Clinger to

keep the record open just a short few minutes from now, and that
is this: EPA Region VI, for example, is the one that the folks that
I represent in southwest Louisiana are directly under?
You have to realize the people that live in southwest Louisiana

are not real considerate of Government to begin with. They are the
descendants of people that 250 years ago the British Government
threw out of Nova Scotia, so they don't have a real high regard for

most Government actions, and their parents and grandparents
didn't, either, but imagine how confusing it is to them when they
provide about 25 percent of the Nation's seafood and they go into

processing plants there and they say, "Now, wait a minute." There
are important health requirements because you are right on top of

the Chicot Aquifer and the drinking water that 95 percent of the
folks that you know and live with drink this water, that is their
source, so we want you to make a living fishing, but when you have
any of these processing plants, whatever you are putting in the
water, it is very, very careful that we have rigid standards.
They live in the largest coastal wetlands in the world, continen-

tal United States. Any time they put a fence post down that is not
under general permit, it requires under section 404 dredging filling

permits. Even what they think are very ordinary activities along
big highways, Interstate 10 require mitigation and set aside.

In each case, they are told sometimes begrudgingly on their re-

ception of it and sometimes irritatingly that you have to under-
stand this is water quality, the Clean Water Act, and you have to

have these important standards because these are the waters that
your children are going to inherit and even when you are building
an addition to the school, you need a 404 permit in the Parishes
of Cameron and Vermilion and just about all of Calcasieu, so imag-
ine how confused they are when they drive past injection welts and
are looking at the disposal of hazardous waste and suddenly no-
body is being told that it is the same water that the people fishing
are in, that the people in the wetlands are in, that dredge and fill

is in for putting a fence post down, and they get a real confused
role of the EPA and Government, and the view they see is as long
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as it is me in a place where you make $24,000 a year median fam-
ily income and you don't have the power and leverage or the bat-

tery of lawyers, we seem to be victimized.

But when you have a whole lot of money and a whole lot of staff,

then suddenly you seem to be able to do damn near anything you
want.
What I would hope is that the EPA advances to the point where

we put balance in the program, where maybe some of those things
are overreached that some of those folks have to comply with, but
that maybe their real health and safety and one of the priorities

with which just like all these folks in Pennsylvania are concerned
is that a massive offset suddenly makes all those other regulatory
acts absolutely meaningless in the balance of their quality of life,

and the ratios of what harm occurs as opposed to what good oc-

curred under the other wipes them away.
That is what I meant earlier by risk assessment, not that we

shouldn't assess risk, not that they aren't real, but that we have
to have some sense. If we have a scale where on one occasion one
day we wipe out 50 years of regulatory concern, then that is non-
sense, and we have to add those kinds of sensible priorities.

Thank you both for appearing.
I do apologize. I am going to turn this over to Mr. Clinger in a

rare moment of government, and appreciate all of you being here.

Mr. Clinger [presiding]. This is indeed a rare moment and a
unique experience for me, perhaps only the first time in 40 years
that a Republican has chaired a meeting, which I am very grateful

for.

I am very grateful to Chairman Synar for calling this hearing
and allowing us to build a record here on capacity issues, and
siting issues.

We are now able to call our next panel: Mr. Richard Fortuna, ex-

ecutive director, Hazardous Waste Treatment Council, accompanied
by Mrs. Marti Sinclair, from the Adans for a Clean Environment
from Ada, OK; Mr. Joseph LaSala, Jr., vice president for Govern-
mental Affairs and Regulatory Compliance, USPCI Inc., Washing-
ton, DC, and accompanied by Anthony Donatoni, president, USPCI
of Pennsylvania.
Welcome, gentlemen.
As we have done with previous panels, if there is no objection,

I would ask you to be sworn in.

[Witnesses sworn.]
Mr. Clinger. I guess, Mr. Fortuna, we will start with you.

STATEMENT OF RICHARD FORTUNA, EXECUTIVE DIRECTOR,
HAZARDOUS WASTE TREATMENT COUNCIL, ACCOMPANIED
BY MARTI SINCLAHi, ADANS FOR A CLEAN ENVIRONMENT
Mr. Fortuna. OK.
Thank you, Mr. Chairman. I appreciate the opportunity to testify

this morning. I am accompanied this morning by Mrs. Marti Sin-

clair from Ada, OK, who heads up a local citizen group dealing

with the problems of a cement kiln operating in her community
and some of her testimony is relevant to the siting issues being dis-

cussed here this morning.
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Mr. Chairman, I would like to make four points in my testimony
this morning.

First, what is good for the goose is good for the gander. If Fed-
eral siting criteria is established, they must be established across
the board, not by singling out the facilities that ironically pose the
least risk rather than the greatest.

Second, Federal siting criteria should be narrow and focused only
on those generic geologic situations that apply across the Nation.

Third, States have successfully implemented a variety of siting

criteria efforts, the most successful of which have been when they
have been applied across the board rather than targeted at specific

facilities.

And fourth, I think the committee needs to be aware that siting

criteria are a two-edged sword. They represent both legitimate pro-

tections, but also provide a playground for mischief. The courts
have established a subtle body of case law and have helped distin-

guish between legitimate and the nefarious siting criteria that the
committee must be aware of and must be guided by in their delib-

erations.

If I could turn back to my first point, commercial hazardous
waste incinerators and landfills are among the lowest risk, not
highest risk hazardous waste facilities, and any siting criteria that
are developed by this committee or by the Congress must address
all hazardous waste facilities, not simply selected ones.

I would like to identify four different pieces of information that
support this fact. If you would turn to the testimony and look at

table one from the testimony I have prepared, you will see that
contrary to popular opinion or popular belief, it is not hazardous
waste incinerators and landfills that rank at the top, but rather a
number of other facilities.

What this table is is a nationwide rank ordering of organic emis-
sions from the full range of hazardous waste treatment storage and
disposal facilities. What do we find at the top? We do not find land-
fills. We do not find incinerators. What we find is that tanks, sur-

face impoundments, containers, land treatment units, then land-
fills, TSDF equipment leaks, treatment units, waste fixation, then
followed by hazardous waste incinerators in terms of the total

amount of organic emissions that are emitted from the various
types of hazardous waste management units.

I will point out, Mr. Chairman, that this data was not developed
by ourselves, but was recently in a proposed 1991 EPA rule re-

sponding to congressional mandate to control air emissions from
hazardous waste management facilities. I will point out that the
reason that you see tanks and containers at the top of the list as
opposed to what folks here probably around the room would have
thought would have appeared at the top is that many of the facili-

ties utilizing tank and containers are totally exempt from any
RCRA controls right now.

I am principally referring to recycling facilities. Under current
Federal regulations, recycling facilities that use tanks and contain-
ers do not have to meet any air emission requirements whatsoever.
It is ironic that when a firm announces a recycling project, the
community will usually fail all over themselves in praise of that
particular project.
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What this data suggests is that they are likely to fall over for an
entirely different reason. If we were to do this type of rank order-

ing, Mr. Chairman, for metal emissions, my belief is what we
would find is that waste piles would probably be at the top of that
list, and in fact, EPA's recent report to Congress on cement kiln

dust management reveals that the principal source of metal emis-
sions of the surrounding community is from unregulated, uncon-
trolled cement dust piles.

In fact, I would request permission from the Chair to submit
Mrs. Sinclair's testimony which goes into much greater detail re-

garding the difficulties that the Ada community has had regarding
cement kiln dust emissions from that facility and the problems it

has posed. I request permission to submit that in the record.

Mr. Clinger. Without objection.

[The prepared statement of Mrs. Sinclair follows:]
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ACE Adans for a Clean Environment

:

Ms. Marti Sinclair. President

5E4 East 13th. Ada. OK 74820
405 436 3755

TESTIMONY TO HOUSE SUBCOMMITTEE ON ENVIRONMENT,
ENERGY, AND NATURAL RESOURCES: SITING OF HAZARDOUS

WASTE MANAGEMENT FACILITIES, 24 MARCH 1994

My name is Marti Sinclair. I live in Ada, Oklahoma, a community fallen victim to the lack

of federal siting requirements for hazardous waste management facilities. Holnam Cement plans to

operate one of the largest hazardous waste burning facilities in the nation in a residential

neighborhood in Ada. Twelve hundred children, aged four to fourteen, attend public school within

8 blocks of Holnam. Sharing a fence with the facility are our public ballpark, a licensed day care

facility and the Ada Boys and Girls Club. Chickasaw Indian family housing and apartments are within

a mile of the facility. Holnam is located over the groundwater recharge area for an aquifer which

provides drinking water. The siting of this facility at this sensitive location is the result of the absence

of siting criteria. It is also the result of EPA granting permission to Holnam to burn without first

preparing a draft permit, without holding public hearings, and without accepting public comments.

Further, by issuing federal permission to burn before required state permits have been drafted, the

EPA has undermined the authority of the State of Oklahoma and our State's permitting process.

What demonstrable risks are posed to residents near these sites and how close is too close?

There are 3,000 on-site accidents each year involving stationary chemical facilities which result in

injury to the public, a prospect which concerns people who live near hazardous waste management

facilities. If a single hazardous waste truck were to overturn and ignite, an Emergency Isolation Zone

comprising 1/2 mile radius from the accident would be established to protect the public from toxic

fumes. Our 32 police officers would have to close a major highway and dozens of residential streets

as well as turn back parents of the twelve hundred school children inside the Isolation Zone.

Assuming a light wind of 10 mph, fumes would saturate the zone in three minutes and persist for 40

minutes; 1/2 hour of unprotected exposure is incapacitating. The nearest HazMat Unit with the

equipment, training, specialized breathing apparatus and chemical suits necessary to work in the

Isolation Zone for an extended period of time is two hours away so evacuation of the schools is

problematic. The City School Bus Depot is in the Isolation Zone so the buses are unreachable. At

any rate, we have only enough buses to evacuate one of the three schools at a time. Clearly, if an

accident occurs, our children will be at risk.

You can protect people from some of the acute risks associated with on-site accidents by

enacting siting requirements, but it is not in the public interest to set different siting standards for

different burning devices. Cement kilns and incinerators burning hazardous waste both pose the same

type of acute and chronic risks to the public. Different standards do not reduce risk; different

standards just move risk from your neighborhood to my neighborhood. All of our neighborhoods

must be protected by siting standards.

Waste reduction is the key to pollution prevention; that is where we must direct our efforts.

Reducing the effects of pollution on the public health and the environment is achieved by requiring

that all hazardous waste management facilities meet certain siting criteria and use the best

technology. Presently, the regulatory climate supports the survival of the sloppiest facilities. We
must change that regulatory climate so that only the best may bum.
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A(^.E Hani lot a Clean [enrolment

Ms. Marti Sinclair, President
52b East 13th, Ada, OK 7US20

l-'t05-<t36-3752

ANNOTATED TESTIMONY TO HOUSE SUBCOMMITTEE ON ENVIRONMENT. ENERGY, AND
NATURAL RESOURCES: SITING OF HAZARDOUS WASTE MANAGEMENT FACILITIES WITH
REFERENCES AND DOCUMENTS

March 2'*, 199<t

My name is Marti Sinclair.
BACKGROUND: I have served on the Local Emergency Planning Commi t tee and
currently serve on the Governor's Council on Environmental Quality, as
pre

s

ident of Adans for a Clean Env i ronment , as a technical advisor and
member of the Ada City Manager's Ho 1 nam Advisory Committee and am a

founding member of the Oklahoma Env i ronmenta 1 A 1 1 iance

.

I live in Ada, Oklahoma, a community fallen victim to the lack of
federal siting requirements for hazardous waste management facilities.
STATE EXCLUSIONARY SITING RULES : The State of Oklahoma has exclusionary
siting criteria for new hazardous waste facilities but facilities like
cement kilns which are already in place are not considered "new".
Senate Bill 23 signed into law May S, 1991 by Governor David Walters
provides that "Except as provided in subsections B and C of this
section. No construction or operation permit shall be issued for a new
controlled industrial waste facility for the off-site disposal of
controlled industrial waste or the off-site treatment of controlled
industrial waste by incinerator to be located within eight (S) miles of
the corporate limits of any incorporated city or town (Section 13, pt

.

A)" (underline added 1 . The Mo 1 nam property line is on the Ada City
1 1 mi t s

.

The Ada Evening News i nve s t i gated another state exclusionary siting
rule (Ada Evening News, May It, 1992). The OSDH (Oklahoma State
Department of Health, now the Oklahoma Department of Environmental
Quality) Bulletin 0525 (effective July 1991), rule number 635 states
that "no construction permit shall hereafter be granted for an off-site
controlled industrial waste di:p?sa! site proposed to be located with:.".

one mile of any public school, educational institution, nursing home,
hospital or public park." Ho 1 nam , as an "existing" facility is not
recu : red tc obtain a state construction permit for modi f i cat i ons to burn
hazardous waste, only an opera 1 1 ng permit. Ho 1 nam is within one mile of
three public schools and two public parks.

Ho 1 nam Cement plans to operate one of the largest hazardous waste
burning facilities :n the nation in a residential neighborhood in Ada.
Twelve hundred children, ages four to fourteen, attend public school
within 3 blocks of Hoi nam. Sharing a fence with the facility are our
public ballpark, a licensed day care facility and the Ada Boys and Girl-;

Club. Chickasaw family housing and apartments are within a mile of the
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facility. Holnam is located over a groundwater recharge area an aquifer
which provides drinking water.
STATE GROUNDWATER PROTECTION RULES: While the EPA has approved the
siting of this fac i 1 1 ty over the groundwater recharge area, the State of
Ok lahoma has exc I us ionary siting criteria prohi b i t i ng the siting of any
hazardous waste management facility over an actual or potential aquifer
or recharge area. The Oklahoma Department of Environmental Quality
(ODEQ) may, however, grant variances (Document 1). Holnam states in
their state permit application (section 2.2.2) that a portion of their
site designated SWMU SA is "located in the potential recharge area for
two (2) bedrock aquifers, the Vamoosa-Ada Aqui fer , located to the north
of SWMU SA, and the S impson-Arbuck I e Aqui fer , located to the south of
SWMU SA." Adans for a Clean Environment (ACE) has submitted a letter
requesting that ODEQ obtain add i t i onal technical i n format i on f rom Ho 1 nam
(Document 2). ACE found that, accord i ng to the county soil survey,
Holnam is located over a fractured clay soil which has fissures
extendi ng 5 feet deep. These fissures reach the fractured rock layer
which serves as a conduit to the lower aquifer. We provided technical
literature to the ODEQ describing how hazardous waste released over
such fractured clay and rock would be conducted to the aquifer via the
fractures . The ODEQ has responded to ACE by letter (February 16, 1994)
that this i n format i on will be cons i dered in the technical review of the
permit application.

Federal regulations do not prohibit burning of acutely toxic waste like
nerve gas or cyanide at this site. Holnam has elected not to do so.

NO SITING CRITERIA FOR RECEIVING, BLENDING, AND BURNING ACUTELY TOXIC
WASTE: Acute hazardous wastes are listed by the EPA separate I y as "P-
listed" waste (1). Most of these wastes are listed as hazardous due to

the characteristic of toxicity, i.e. they are acutely toxic. These
chemi ca 1 s include acrolein, a nerve gas; various pesticides banned for
all uses in the United States; and methyl isocyanate, the killing agent
in the tragedy at Bhopal, India. These and other less well known
acutely toxic chemi ca 1 s may be received, b 1 ended , and burned at
incinerators and cement kilns regardless of their location unless
prohibited by state law, of course. In a recent analysis of cement
kiln dust (ash), the EPA tested for residue of aero 1 e i n at Ho 1 nam-owned
cement plants in New York and New Mexico, River Cement in Missouri , and
Ash Grove and LaFarge cement plants in Kansas (2). No residue was found
in the cement kiln dust but that sheds no light on the question of
whether or not this material is recei ved, blended, and burned at these
fac: 1 1 ties. The SPA officials were unable to confirm or deny : , :.-.e :.;.-.:

acutely tcxic waste was being burned at these facilities.

The siting of this facility at this sensitive location is the result of
the absence o: siting criteria.

President Clinton issued an executive order that all federal
agencies must protect economically disadvantaged and minority
populations from excessive burden of risk.
EXECUTIVE ORDER ON ENVIRONMENTAL JUSTICE: The White House fact sheet on
execut i ve order number 12S98 issued on February II, 1994 states that

2
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"Each Federal agency must develop within one year an environmental
Justice strategy that i dent i f i es and addresses d i spropor t ionate 1 y high
and adverse human health or environmental effects of its programs,
policies, and activities on minority and low-income populations."

Ada is located in the depressed southeastern region of Oklahoma, the
state ranked <iOth in personal income (3), and is the headquarters for
the Chickasaw Nation, but the EPA has only added to our risk burden. By
granting Holnam "interim status", a grandfather clause, the EPA has
effectively exempted Holnam from full RCRA standards and from the RCRA
permitting process and has issued permission to commence burning. The
EPA has not prepared a draft permit, has not held public hearings, and
has not accepted public comment. In addition, by issuing federal
permission to burn before required state permits have been drafted, the
EPA has undermined the authority of the State of Oklahoma and our State
permitting process.
INTERIM STATUS: Boilers and l ndust

r

lal furnaces (BIFs) such as cement
kilns which were burning hazardous waste prior to the effective date
(August 21, 1991) of the US EPA "Burning of Hazardous Waste in Boilers
and Industrial Furnaces; Final Rule" (40 CFR Part 260, et at.) were
effectively exempted mdef ini te Iy from full federal RCRA standards under
a grandfather clause called "interim status". Facilities not yet
burning but with all of the required state permits in place were also
qualified for the exemption. Many facilities, including Holnam, Ada, had
not burned, had not acquired required state permits, or had not even
submitted complete applications for state permits by the deadline and
were exempted anyway. At this time, a coalition of eleven local
citizens, publ i c heal th , env i ronmenta 1 and wast e treatment organizations
including ACE have joined together to petition the EPA Administrator to

overturn the ruling.

That demonstrable risks are posed to residents near these sites and
how close is too close? There are 3,000 on-site accidents each year
involving stationary chemical facilities which result in injury to the
public, a prospect which concerns people who live near hazardous w.?.ste

management facilities.
INDUSTRIAL ACCIDENT RATE: Figures released by HUD and confirmed by the

U.S. Fire Administration (4) indicate that there are 3,000 incidents
each year involving stationary chemical and petrochemical facilities
which result in injury to the public and damage to proper ty. The number
of industrial facilities in the 'Jr. :'. ed State s is indicated by the number
of facilities reporting under the US EPA Toxics Release Inventory
reporting requirements which for I9S9 was a total of 22,650 facilities
(5). That indicates that there is more than 1 ace i dent annua 1 1 y
involving injury to the public for every 10 industrial facilities (3000
annual ace i dent s/22 , 6 50 facilities). Given the frequency of these
events, it is reasonable thai acceptable separation distance
requirements be implemented through siting requirements to insure that
people are no located so close to a facility that injury to people is
una vo i dab 1 e

.

3
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I have served as the Public Information Officer for our Local Emergency
Planning Committee and I have familiarized myself with the list of
wastes which Ho 1 nam proposes to burn; I'd like to outline a scenario for
my community based on the standard- i s sue DOT Emergency Response
Handbook. If a single hazardous waste truck were to overturn and
ignite, an Emergency Isolation Zone comprising 1/2 mile radius from
the accident would be established to protect the public from toxic
fumes. Our 32 police officers would have to close a major highway and
dozens of residential streets as well as turn back parents of the twelve
hundred school children inside the Isolation Zone. Assuming a light wind
of 10 mph, fumes would saturate the zone in three minutes and persist
for ^0 minutes; 1/2 hour of unprotected exposure is incapacitating.
Fumes would arrive a mile downwind in 6 minutes and remain U-5 minutes.
TOXIC VAPOR DISPERSION ANALYSIS: The Oklahoma Highway Patrol ran a
standard model included in Ho 1 nam's permit application to the state
which depicts the toxic vapor d i spe r s i on for a spill and fire i nvo 1 v i ng
the entire contents of a cargo tanker truck hauling gasol i ne . For
different chemicals and different scenarios, the results of the mode!
would differ somewhat

.

The Emergency Isolation Zone, however , is
defined as a 1/2 mile radius in the DOT Emergency Re sponse Handbook for
most of the waste types Ho I nam has applied to burn.

The nearest HazMat Unit with the equipment, training, specialized
breathing apparatus and chemical suits necessary to work in the
Isolation Zone for an extended period of time is two hours away so

evacuation of the schools is problematic. The buses are in the Isolation
Zone and we have only enough buses to evacuate one of the three schools
at a time. Clearly, if an accident occurs, our children will be at risk.

STATE OFF-SITE EMERGENCY PLAN REQUIREMENT: Ho 1 nam is required by
Oklahoma State Law to submit an offsite emergency plan (Document 3).

Ho 1 nam send out a mass mailing to the community with a cover letter
claiming that, "We have prepared this plan with great care and
attention" , however, Ho 1 nam submitted to the ODEQ the ex l s t i ng Pontotoc
County Civil Defense Plan with nc description of any protective action
which would be taken to mitigate risk to the public in the event of an
on-site hazardous waste accident. The plan includes the "Incident
Command System Opera t i ng Procedure s" , which is essentially the Pontotoc
County phone tree for notifying emergency personnel. ACE wrote to the
ODEQ describing the deficiencies in the plan (document u). The ODEQ
replied that our comments would be evaluated during the permit review.
Subsequently, the ODEQ hired an outside consultant with considerable
experience in emergency planning to develop guidance material for the
ODEQ on offsite emergency response planning.

The Oklahoma Environmental Quality Board, the rule-making body for
the ODEQ, also visited Ada to receive public input into Oklahoma's
env i ronmen ta 1 policy and programs during a Public Forum on the
Environment. The Board was met by citizens who had received the Ho 1 nam
"plan" in the mail and who were concerned about their safety.
Subsequent to that visit, the Board enacted a new environmental rule,
Title 252. Department of Env i ronmen ta 1 Quality. 252:200-9-1 "No
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endangerment or degradation: All hazardous waste sites and facilities
shall be 1 oca ted , cons t rue ted , mai ntal ned , operated and closed in a
manner so as to prevent any endangerment of the public health and
safety, or degradation of the environment..." (underline added). The
ODEQ has not yet determined whether or not the Ho 1 nam site is located so
as to endanger the public health and safety.

You can protect people from some of the acute risks associated with
on-site accidents by enacting siting requirements. School children and
others in the direct care of federal or state owned or licensed
facilities must be protected. Siting requirements should prohibit the
permitting of new or newly operating hazardous waste treatment, storage,
disposal, or off-site recycling facilities from within one mile of
federal or state owned, permitted, or licensed facilities which provide
guardianship to persons by reason of their physical or mental incapacity
or illness, legal custody, or minority; such persons shall include but
not be limited to public and private school children, licensed day care
center children, nursing home residents, adult day care clients,
sheltered workshop clients, hospital patients, institutional residents,
and prisoners. Most densely populated residential areas have schools
and day care centers so this exclusionary siting proposal would not only
protect these vulnerable populations, but most neighborhoods from acute
risks.

It is not in the public interest to set different siting standards
for different burning devices. Cement kilns and incinerators burning
hazardous waste both pose acute and chronic risks to the public.
Different standards do not reduce risk; different standards just move
risk from your neighborhood to my neighborhood. All of our neighborhoods
must be protected by siting standards.
OTHER SITING CRITERIA AND SITING CRITERIA TO PROTECT THE PUBLIC FROM
CHRONIC RISKS: Other siting criteria are sometimes included to exclude
hazardous waste management facilities from neighborhoods or simply to
obstruct any siting. Public parks act as gathering places for groups of
people and recreational exposure to contaminated soil does present
another exposure route. Protection of the sensitive habitat and the
quality and supply of fish in public parks is certainly a desirable
goal. Siting restrictions may prohibit siting near churches or homes in
an effort to protect ne : ghborhoods and residents.

Hazardous waste burning poses numerous chronic risks. Toxic
chemicals, the type postentially released in stack and fugitive
emissions at hazardous waste burning facilities, have been shown to
cause cancer, to i ncrease the i nci dence of respiratory di sease , to
damage the nervous system, the immune system, and the reproduct ive
system. Exposure to the toxic emissions can occur directly by-

contaminated air, surface water, soil, or ground water. Potential
exposure pathways of par 1 1 cu J ar s i gn i f i cance involve i ndi rect exposure

.

With indirect exposure, agricultural products, plant or animal, or wild
game or a back yard garden becomes contaminated and the toxic chemical

s

are stored and concent rat ed in their tissue. When we ingest these
plants or animals, we are exposed to a magn: f led concent rat I on of toxic
chemi ca 1 s . Chemi ca 1 s which can become biomagn i f ied ( concent rated in the
food chain) include lead, cadmi urn, mercury, dioxin, and pesticides. I

surveyed a six block area in a res i den 1 1 a I zone di rect 1y ad iacent to the
Holnam facility and found 17 back yard gardens. At that locat ion , of
course, each of these gardens could be a potential exposure route for

3
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b i omagn i f i ed concentrations of toxic chemicals for neighborhood
res i den t s

.

To determine potential area of risk due to chronic exposure , one
must know where the emissions are deposited. Research conducted at a
proposed Super fund site contaminated with lead from a zinc smelter in
Bar t 1 esv i 1 te , Oklahoma is useful because the levels of contamination
were so high that measurement s could be taken over a wide area.
Research demonstrated that areas within 2 kilometers of a site were just
as contaminated as areas on site or directly adjacent to the facility
(6) and that children living within 2 kilometers of the site had levels
of heavy metals in their blood equivalent to those of children living
closer (7). In fact, no correlat ion could be found between distance
from the faci 1 i ty, within a 2 kilometer di stance , and either
environmental or blood levels of lead in children (6,7). At this type
of site, background levels of envi ronmental lead may return at « or 5
kilometers from the site. Emission levels from modern i nci nerators and
kilns are, of course, much lower than those of retired smelters but the
area of potent iaJ contamination is comparabl e . One can cone 1 ude that the
zone of maximum chronic risk may extend 2 to 5 kilometers (3 miles) from
a faci 1 i ty. Determining at what point the risks become negl i gible
should be evaluated s i te- spec i f ical 1y based upon the toxicity of the
waste, the amount of waste, the soph i st icat ion of the pol 1 ut ion control
technology in use at the faci I i ty, and the wind, surface, or ground
water conditions which transport the emissions off-site. The type of
device burning the material, kiln or incinerator, will have little
impact on the extent of the zone of maximum chronic risk. There is no
justification for different siting requirements for different devices.
Risk assessment is seemingly in keeping with the mission of the EPA,
however, EPA policy has been to site waste facilities anywhere they
can, frequently in poor and minority neighborhoods, promise "risk
management" to policy makers, and to walk away from the affected
communi t ies . If legislators determi ne that protect ion of c i t i zens from
chronic risks is in the public interest, legislators must "pick a
number" and set the standard'.

It is important to keep in m:nd that being distant from a facility
does not guarantee that one will escape the effects of indirect
exposure . Ash Grove Cement Company in Chanute, Kansas burns hazardous
waste amidst apparent 1 y heal thy corn and wheat fields. If emi ss ions from
such a faci I i ty are not carefully controlled, contaminated food crops
grown in Kansas can expose us to chemi cat s in our corn flakes, shredded
wheat, or corn-fed beef. If emi ssions aren't careful ly control led
everywhere . everyone is at risk.

We must not allow ourselves to be pitted against one another by
warring factions within the waste industry. Our battle must be about
waste reduction, not about who gets to burn it and who gets to breathe
it. Waste reduction is the key to pollution prevention. While we
work to increase incentives for waste reduction, we must immediately
adopt Maximum Achievable Control Technology Standards to reduce
pollution and set as our goal the attainment of Health-based
Emissions Standards. If we stand together, we can reduce the rit-k.
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;. US Environmental Protection Agency .."Characteristics of Hazardous
Taste", ^0 CFR Ch. 1(7-1-91) part 261.33, pages 5U-57
2. US Environmental Protection Agency, Office of Solid Waste and
Emergency Response, Matthew A. Staus, Director, Waste Management
Division, Jan 26, 1993. Analytical information from EPA's cement kiln
dust and clinker sampling program.
3. Statistical Abstract of Oklahoma, 1992, ed. Patricia Wickham,
Center for Economic and Management Research, College of Business
Administration, University of Oklahoma and Oklahoma Department of
Commerce, Oklahoma City, Oklahoma
it. US Dept . of Housing and Urban development, Office of Community
Planning and Development, "Siting of HUD-Assisted Projects Near
Hazardous Facilities"
i. Figure taken from Occupational Hazards, July 199 1

6. Department of Health and Human Services, Agency for Toxic
Substances and Disease Registry, July 16, 1991 fromToxicologtst, TSS,
EF.CB, DHAC, to Carl R. Rickam, ATSDR Regional Rep., EPA Region VI,
"Memorandum", p.

3

7. Pees, Nancy (1985) "Community health aspects of environmental
contamination with lead and cadmium from a primary z i nc smelter"
(unpublished doctoral dissertation, University of Oklahoma. 1985),
fig. 13.
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Mr. FORTUNA. OK.
Her testimony further tests the concern that we need additional

siting criteria regarding these types of facilities as well.

Second, I would point out from a standpoint of compliance, com-
pliance issues have been raised here quite frequently by numerous
witnesses, and I would like to point out that EPA has conducted
a recent survey of all hazardous waste management facilities and
generators for what are called RCRA class 1 violations, which are
the most serious class of hazardous waste violations, and what they
found is that the facilities that had the highest ratio of RCRA class

1 violations to inspections conducted were not incinerators, were
not landfills, weren't even commercial facilities at all.

The facilities that had the highest ratio of RCRA class 1 viola-

tions to inspections were generators who only stored their own
waste, who didn't even have treatment storage and disposal capa-
bility.

The second ranked facilities were generators who treated their

own waste on site. Third were commercial facilities.

So I think it is important to keep in mind where our priorities

lie when we start looking at where the risks are and where the
Federal efforts have to be.

Third, I would point out that the TRI does not lie. The toxic re-

leases inventory shows clearly that incineration facilities of all type
emit an infinitesimal amount of pollutants relative to other facili-

ties and industries.

It is very interesting, EPA conducted an examination of all in-

dustries that report the emission of the top 15 carcinogens and 17

noncarcinogens on the toxic releases inventory in the Superfund,
including hazardous waste incinerators. What they found is that
with respect to total toxic emissions from these 32 compounds, haz-
ardous waste incinerators accounted for only .03 percent of the
total amount of these 32 compounds, not what one would expect
based on some of the testimony received this morning.

Last, in response to Mr. Hayes' concern about risk assessment,
EPA has also conducted a relative risk assessment of where haz-
ardous waste combustors lie relative to other industrial processes.

The citations of this are in the testimony. What they show is that
the incremental additional cancer risk to the Nation from hazard-
ous waste combustors fall well behind, are at the bottom of the list,

not at the top of the list, falling behind even things such as gaso-

line marketing, POTW plants, smelters, and even dry cleaning fa-

cilities.

So in conclusion on that point, Mr. Chairman, I would just point

out that any siting criteria the committee decides to develop cannot
simply focus on what happens to be the facilities that are the con-

cern of the day, but have to be guided by data and focus where the

real risks are. They have to apply across the board.
In terms of our position on the role of Federal siting criteria, we

would simply point out that we think that they are best focused on
those generic geologic situations that apply across the Nation and
that States and localities should be left to tailor those local siting

criteria dealing with setbacks and population exposures due to the

simple diversity of situations that really cannot be addressed by ge-

neric criteria.
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We think the proposal that the Agency came up with a couple
years ago added a few additional criteria that need to be added as
Federal siting criteria, things such as wetlands, karst formation or

location criteria, perhaps even some of the things Mr. Hall dis-

cussed, relative to sole-source aquifers and what not.

Turning to what the States have done already, we find that the
States have taken a variety of approaches that point to how suc-

cessful criteria can be developed. We point out in our testimony
that there are about six or seven different mechanisms that the
States have used and frankly no two States use the same, but to

cut to the quick on this point, Mr. Chairman, what the experience
of the States show is that States that have established across-the-
board criteria that address generic situations have been uniformly
successful, those that try to target individual facilities and back
calculate criteria from those have not. Texas is a good example of
that.

Last, Mr. Chairman, I would point out that siting criteria are a
two-edged sword. They both have legitimate protection bases as
well as serve as a mechanism for mischief. Frankly, the courts over
the past 4 or 5 years have sorted out a number of these, and we
identify about eight different court precedents in our testimony
where the courts have sorted out where the States have established
legitimate siting criteria and where they have not.

I would just point out that I think the committee and the Con-
gress have to be careful in how the commerce clause is treated be-
cause many of these siting criteria are basically commerce clause
violations in drag in the name of siting criteria. The courts have
uniformly rejected those types of criteria, and I think for good rea-

son. We cannot begin to Balkanize the Nation into a series of sepa-
rate economic subunits when it comes to the demanufacturing of
waste and be one subunit when it comes to the manufacturing
processes.

In conclusion, Mr. Chairman, we have to look for our keys where
we lost them, not where the lamp simply happens to be lit, but we
have to look at all facilities, all risks, and be guided by data, not
by the hype surrounding the cause de jure. Federal siting criteria

have to thread three different needles. The diversity of State pro-

grams, the diversity of situations encountered and previous court
precedents, and as such should focus on generic geologic situations
while leaving more tailored-specific standards to States and local-

ities.

Thank you, Mr. Chairman.
Mr. Clinger. Thank you, Mr. Fortuna.
[The prepared statement of Mr. Fortuna follows:]
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I. BACKGROUND ON HAZARDOUS WASTE TREATMENT COUNCIL

Chairman Synar, Congressman Ginger, and members of the Subcommittee: I

am Richard C. Fortuna, Executive Director of the Hazardous Waste Treatment Council.

We appreciate the opportunity to testify before the Committee this morning.

The Hazardous Waste Treatment Council (HWTC) is a national association of

50 technology-based firms supporting strong hazardous waste regulation. Council

members are engaged in all forms of hazardous waste treatment and management,
and the Council represents several firms that also manage industrial solid waste. The
Council has been directly involved in all facets of implementing a comprehensive and
preventive national hazardous waste management program for this country, including

the reauthorization of RCRA and Superfund, and the filing of regulatory comments and

judicial actions to oversee and direct implementation of the program.

II. ALL HAZARDOUS WASTE FACILITIES, NOT JUST COMMERCIAL
HAZARDOUS WASTE INCINERATORS AND LANDFILLS, SHOULD BE
SUBJECT TO SITING CRITERIA

A. Lagoons, Tanks, Containers and Especially Recycling Units Are
Significantly Greater Sources of Emissions Than Incinerators and
Landfills

One of the obvious motivations for the establishment of federal siting criteria is

the potential emissions from hazardous waste management facilities. One of the most

important pathways for those emissions is through the air. The following table

summarizes EPA's most current data on nationwide organic emission estimates from

all hazardous waste treatment storage and disposal facilities. The table reveals that

the most significant sources of air emissions from a!i hazardous waste TSDFs are

tanks, surface impoundments, container management facilities, land treatment units,

landfills, TSDF equipment leaks, treatment unit process ventS, waste fixation

operations, hazardous waste incinerators and waste piles (See Table 1).

Based on these nationwide estimates of organic emissions, EPA selected TSDF
tanks, surface impoundments and containers as the principal sources that are in

greatest need of air emission controls, not landfills or incinerators.
1

1 56 Federal Register 33505. July 22,1991. Proposed Rule on Organic Air

Emissions, Standards for Tanks, Surface Impoundments, and Containers.



203

Table 1

Nationwide TSDF Organic Emissions Estimates

Emission Source Type
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volatilization of constituents, is completely exempt from federal regulation.
2

Furthermore, many firms currently blending hazardous waste to be burned as fuel for

"energy recovery" are not permitted for hazardous waste activities. As such, much of

the so-called "fuel blending" is occurring at facilities that are permitted for storage only,

that are generator-only sites or that are transfer facilities otherwise not permitted to

ensure the proper precautions for hazardous waste management.

Finally, if one were to prioritize a nationwide estimate of metal emissions from

TSDFs, it would be my guess that waste piles would rank at or very near the top. For

example, in the recently issued "Report to Congress on Cement Win Dust," EPA
acknowledged that one of the leading sources of metal emissions from cement kiln

facilities burning hazardous waste was the fugitive emissions from the cement kiln dust

(CKD) piles, which contain significant concentrations of heavy metals and are currently

exempt from any and all forms of federal regulation.
1

B. Commercial Hazardous Waste Management Facilities Handle Less
Than Five Percent of the National Waste Stream, And Have a Better

Enforcement Record Than Waste Generating or On-site Waste
Management Facilities

Of the 250 million tons of hazardous waste managed each year, less than five

percent of that waste is managed at commercial, off-site facilities. Of this total volume,
less than two percent, or approximately 5 million tons, is incinerated at all facilities

commercial or non-commercial. Of this 5 million tons incinerated in BIFs and
incinerators, 2.5 to 3 million tons are burned in the 200 on-site, non-commercial
incineration facilities. Of the 55 other incineration facilities that burn hazardous waste
commercially, approximately 30 are cement kilns or other boilers or industrial furnaces

(BIFs); approximately 25 are commercial hazardous waste incinerators. Commercial
BIFs burned 1.5 million tons of hazardous waste last year, commercial incinerators

approximately 800,000 tons. In summary, of the 250 million tons of hazardous waste

generated in this country last year, less than 0.32 percent was actually burned in

commercial ha7?rri9US waste incinerators.

2
40 CFR Part 261.6(c)(1), (d). Recycling facilities that choose to seek a RCRA

permit must comply with RCRA air emission standards. However, most recycling

facilities never do.

3
U.S. EPA. "Report to Congress on Cement Win Dust." U.S. EPA: Washington,

D.C., December 1993. See also Preliminary Information on Damages at CKD
Facilities, Docket # F-93-RCKA-FFFFF, Docket # S0107, pp.11,19.
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Regarding compliance history, the Committee should know that in the most
recent EPA survey of RCRA Class I violations, the Agency's most serious category of

hazardous waste compliance violations, the facilities with the highest rate of RCRA
Class I violations per Agency inspections were on-site hazardous waste generators

that had no treatment, storage or disposal capability, followed by on-site generators

who treated their own waste, then followed by commercial hazardous waste
management facilities. Moreover, in states like New Jersey that had a very vigorous

enforcement presence, the ratio of Class I violation to inspection is almost non-

existent.
4

C. The TRI Does Net Lie. Incineration Facilities of All Types Emit An
Infinitesimal Amount of Pollutants Relative to Other Facilities and
Industries

EPA's Office of Research and Development recently compared the emission

rates of all hazardous waste incinerators and BIFs to the emission rates for all other

industries for the top 15 carcinogens and top 17 non-carcinogens for which Toxic

Releases Inventory fTRI) reporting is required. With respect to total toxic emissions to

these 32 compounds, EPA recently reported that the estimated total emission from all

hazardous waste incinerators using 'reasonable worst case assumptions" [emphasis

added] -- was less than 0.03% of the emissions of these same chemicals from

manufacturing companies.
8

D. Hazardous Waste Combustors Ranked At the Bottom of the Ust of

Industrial Facilities That Contribute to increased Cancer Risk

Another recent EPA evaluation of industry contributions to increased cancer risk

ranked hazardous waste combustion near the bottom of all industries examined, well

behind auto emission, gasoline marketing, iron and steel, municipal waste combustor,

dry cleaning, paper manufacturing, even waste oil burning (See Attachment 1).
6

'"Analysis of RCRA Inspection and Class I Violation Citations (1-92 through 12-94).'

U.S. EPA Office of Solid Waste. Prepared for EPA Solid Waste Definition Task Force.

s
Clyde R. Dempsey, "A Comparison: Organic Emissions from hazardous Waste

incinerators versus the 1990 Toxic Release Inventory Air Releases," EPA#600/J-
92/246, p. 12.

'U.S. EPA, "Cancer Risk from Outdoor Exposure to Air Toxics," EPA-450/1-90-

004a, NTIS PB-91 -159624, September 1990. As reproduced in Air & Waste, Vol.2,

January 1993; "Incineration of Hazardous Waste: A Critical Review Update." by Clyde
R. Dempsey and E. Timothy Oppelt.
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E. Conclusion

The purpose of presenting this information is not to argue tnat incinerators or

landfills should be exempt from federal siting criteria. Rather, it is to put these facilities

into perspective in recognition of the clear and cold facts that they are neither the

leading sources of air emissions, nor that there are any data to justify priority or

separate attention. In fact, if the data prepared by EPA is any guide, the facilities that

deserve to be singled out are those that are exempt from regulation, such as recycling

facilities, fuel blenders, lagoons and waste piles. Any such national policy decisions

need to be guided by data, not drivel; history, not hysteria; and focus on the facilities

of greatest risk first, not the cause 'du jour" as defined by the misguided.

III. FEDERAL SITING CRITERIA SHOULD BE NARROW, FOCUSING ONLY ON
THOSE CRITERIA THAT CLEARLY APPLY ACROSS THE NATION

A. EPA's 1987 Draft Siting Criteria Proposal

Current federal regulations contain three siting requirements related to seismic

considerations, floodplains and placement of bulk liquid hazardous waste into saitbed

formations for underground mines and caves.
7 The Council believes these are

appropriate and necessary siting constraints for any hazardous waste TSDF. In

addition, in late 1987, EPA prepared a draft proposed rule that addressed numerous
other siting constraints, including areas of poor foundation, areas susceptible to mass
movement, karst terrain and wetlands. While the Council never prepared formal

comments or a position on these siting criteria, since the rule was never proposed, it

is my belief that most of the members of the industry would support restrictions on
siting of facilities in wetlands, particularly land disposal facilities. Also, the restriction

on karst terrain location should apply to any facility looking to use a land-based unit.

Other criteria such as sole source aquifers and aquifer recharge zones should also be
examined.

B. HWTC Position on Siting Criteria

In general, the Council believes that federal siting criteria should be restricted to

those generic hydrogeologic settings that are unquestionably ill-suited to industrial

activity of any kind. Location-specific siting issues should be left to the states, due to

the broadness and diversity of factors that enter into such an evaluation. The
multiplicity of potential factors as well as the virtual arbitrariness with which the federal

government would approach issues such as setbacks from populations centers,

almost by definition have to be handled at the local level. In conclusion, federal siting

7
40 CFR Part 264.18.
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criteria should deal with those situations where virtually no facility should be located. If

a facility passes these criteria, then it should be up to the state to determine whether a

given facility is right for its chosen location in light of site-specific considerations, such

as population proximity, etc.

IV. SITING CRITERIA ARE A TWO-EDGED SWORD THAT CAN BOTH
PROVIDE LEGITIMATE PROTECTION, BUT ALSO SERVE AS A
MECHANISM FOR MISCHIEF

A. States Have Taken A Variety of Approaches to Siting Criteria

In reviewing the different types of programs states have established to develop

siting criteria, one thing is clear -- no two states approach it in exactly the same way.

The following categories roughly summarize the different approaches states are using:

o Process Oriented : Several states have set up elaborate processes for

identifying the best site or sites within the state. A state will usually begin

with many sites and narrow it down to one or two finalists" in the siting

lottery. While this approach has not been a total failure, it has been
largely unsuccessful because it effectively pits one community against

another and turns what should be an objective determination into a
political side show. Examples: Massachusetts, North Carolina, Virginia.

o State Partnerships : Some states have actually attempted to become
financial partners with facilities seeking new sites. These efforts have

been an unmitigated disaster because the perceived conflict between the

state's role as partner and enforcer. Example: Arizona.

o State Siting Boards : Several states have set up a siting review process

that operates in parallel to a permit application that has been submitted.

There is no lottery or narrowing down of candidates, but rather a siting

review process that runs in parallel to but separate from the permitting

process. Example: Ohio.

o Consolidated Processes : Some states conduct the siting review in

conjunction with permit process such that siting issues are reviewed

during the actual permit proceeding on a given facility application.

Example: Pennsylvania.

o Facility-specific : Some states have established siting criteria in response

to, and that are directed at a specific facility. These include criteria such

as prohibiting the management of hazardous waste in a given

community, establishing structural requirements that no facility could
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possibly meet, or that backcalculate siting criteria around a specific

facility to ensure that it will fail. These are the criteria that have caused
the greatest difficulties in the courts, which have upheld in some cases
but overturned in most. It is these types of criteria that the Committee
should be most mindful of in directing or crafting Federal Siting criteria to

ensure that the settled body of case law that has been developed over

several years will not be overturned (See additional discussion below).

Examples: North Carolina, other local siting criteria.

Across the Board : Several states have established siting criteria that

may have been motivated by a given facility, but that are applied

uniformly to all waste management facilities in the state. These criteria

sometimes are quite specific involving specific distances from population

centers, etc., and have largely been upheld in the courts due to their

"across the board" applicability, rather than simply targeting a single

facilities. Examples: Texas, South Carolina.

V. FEDERAL SITING SHOULD RESPECT, NOT OVERTURN, SETTLED CASE
LAW THAT HAS DISTINGUISHED BETWEEN LEGITIMATE AND
NEFARIOUS SITING CRITERIA

As a result of the numerous siting efforts in recent years, and the diversity of

efforts by states and localities to deal with siting issues, a healthy body of case law

has emerged that has helped to distinguish between state/local siting criteria that are

legitimate and those that are nefarious. Principals that can be deduced from this body
of recent case law ar« summarized as follows:

o Our economic unit is the nation as a whole •- no state may place itself in

a position of economic isolation*

o The very purpose of the Commerce and Supreme Clauses was to avoid

economic Balkanization - the states must sink or swim together.
9

'Chem Waste v. Hunt . 112 Supreme Court 2009 (1992).

'Hughes v Oklahoma. 441 U.S. 322 (1979).

7
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o Whatever a state's or locality's purpose for enacting a restriction (e.g.,

health/environmental protection, fiscal motives), it may not be
accomplished by discriminating against out-of-state waste unless there is

some reason, apart from the waste's origin, to treat it differently.
10

o RCRA itself was enacted to create an integrated, national waste

management program based on environmentally safe and economically

efficient treatment, recycling and disposal of waste without regard to

state borders.
11

o If every state, through artfully designed laws, were able to doge
responsibility for managing hazardous wastes safely, then RCRA's
national goal of safe, environmentally sound waste management would

surely be defeated.
12

o Local restrictions on siting and on types of wastes that can be managed
at a particular facility ignore that hazardous wastes exist and continue to

be generated, and in essence prevent wastes from being managed in

ways deemed most protective by Congress.
13

In conclusion, state siting criteria such as Texas's, which are applied across the

board to all facilities engaged in certain aspects of hazardous waste management, will

be upheld. Those criteria that are directed simply to block a specific facility and/or

that violate the Commerce Clause in an attempt to block a specific facility will not. The

Committee must be mindful of these judicial guideposts that have been established in

the fight over state and local siting criteria. They are as good a reason as any for

leaving the tailoring of specific siting criteria to state and local development rather than

tempting for the federal government to "thread the needle" of local considerations and

previous court precedents.

"Philadelphia v. New Jersey . 437 U.S. 617 (1978): Ft. Gratiot Sanitary Landfill v.

Michigan . 112 Supreme Court 2019 (1992).

" HWTC v. South Carolina . 945 F.2nd. 781 (4th Cir. 1991). National Solid Waste
Management Association v. Alabama, 910 F.2nd. 713 (11th Cir. 1990).

" Rollins Environmental Services v. Parish of St. James . 775 F. 2d. 627 (5th Circuit

1985).

13ENSCOv. Dumas . 807 F.2d. 743 (8th Circuit 1986).

8
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VI. THE NEED FOR NEW FACILITIES

The nation's supply and demand picture regarding commercial hazardous

waste management capacity has changed dramatically in recent years. Two years

ago, new projects were being announced on a periodic basis. Today, by the time this

hearing is over, yet another cancellation of one of those projects is likely to be

announced. It is ironic that the focus of siting concerns are incinerators and land fills,

when the high standards of care applied to them have been the major engines behind

waste minimization and, in turn, why so many previous projects are currently being

cancelled. Unless otherwise affected by arbitrary barriers, the U.S. will have only as

many hazardous waste management facilities as are necessary. The capital costs,

permit process, and other barriers to facility siting and expansion will ensure that

superfluous facilities are not constructed.

For the foreseeable future, it is unlikely that new facilities of any sort will be
needed. This is particularly true as long as the federal government, both EPA and the

Congress, allow regulatory loopholes, pollution sinks and unregulated facilities to

operate with impunity. As Table 1 in this testimony reveals, the leading sources of

organic air emission to the environment are tank and container facilities. Many of

these operations are used at the very facilities that are currently exempt from most if

not all of RCRA regulations: hazardous waste recycling facilities.

VII. CONCLUSION

New, state-of-the-art facilities will not be proposed or sited so long as the best

technology is undermined by exemptions, exclusions and regulatory lassitude. While

BIFs, such as cement kilns, are undergoing a significant escalation in their level of

care and regulation, current management of their dust residuals is abysmal.

Moreover, the vast majority of other "recycling facilities" are not regulated at all.

Recycling is not motherhood, it is a muddle. It is a combination of the good, the bad
and the outright ugly. Unless and until the federal government and the Congress

come to grips with this fact, we will continue to engage in exercises that may make us

feel good about ourselves, but in reality, accomplish nothing for the environment. It is

not the absence of laws and regulations that does the greatest disservice to the

American public; it is laws and regulations that are present in name only or those that

come down the hardest on boutique exposures while leaving the balance of pollution

unregulated under the banner of "recycling."
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FEATURE
Attachment #1

Table XXVII. Summary ol estimated incremental annual cancel aw based on trtodclcd imbicni concentration by iouim category.*'"
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Mr. Clinger. Mr. LaSala.

STATEMENT OF JOSEPH A. LaSALA, JR., VICE PRESIDENT FOR
GOVERNMENT AND REGULATORY AFFAntS, USPCI, INC., AC-
COMPANIED BY ANTHONY DONATONI, PRESDDENT, USPCI OF
PENNSYLVANIA
Mr. LaSala. Thank you, Mr. Chairman. My name is Joe LaSala.

I am Vice President at USPCI. With me today is Mr. Donatoni,
president of USPCI Pennsylvania. I know that Mr. Lewis very
much wanted to attend this hearing and was sorry that he could
not personally be here.

Thank you for the opportunity to testify today on siting policies

and procedures, the state of the hazardous waste industry, and
USPCTs perspective on its Pennsylvania project.

Union Pacific's decision to enter the hazardous waste manage-
ment business 6 years ago with the acquisition of USPCI was not
a random one. It was based on laws and regulations establishing
stringent standards to govern the safe management and disposal of

hazardous waste. The decision was also based on a commitment
from Congress and the EPA that these laws would force the clean-

up of contaminated sites and maximize protection of human health
and the environment.
These goals were compatible with Union Pacific's business philos-

ophy. The company believed it could meet these stringent stand-
ards. The system, however in our judgment, Mr. Chairman, is not
working. Rules are not being obeyed. Regulations are not uniformly
enforced. Superfund sites are not being cleaned up.

Union Pacific came to this business from a rational basis and has
been a good provider of services, but we and others in the industry
have been plagued with continuous changes, and equally impor-
tant, the prospect of further changes to the rules, and the incon-

sistent interpretation of these rules by various regions of the EPA
and State regulatory agencies. The result, from a business perspec-

tive, is uncertainty in an industry that requires a substantial cap-

ital commitment over a multiyear period.

Unfortunately, this level of uncertainty and the required commit-
ment of capital are not mutually compatible. Because of their po-

tential impact on the Pennsylvania project, today's hearing and,

Mr. Clinger, your proposed siting legislation, are the latest exam-
ples of this uncertainty in the hazardous waste marketplace.

After exploring siting opportunities in Georgia, North Carolina,

and New York, USPCI chose to pursue a site in Union County for

several reasons. Pennsylvania is one of the largest producers and
exporters of hazardous waste in the country. As such, the Common-
wealth itself concluded in 1986 and again in 1992 that the need for

new hazardous waste incineration capacity existed, and through
passage of legislation encouraged companies to site new facilities

within its borders.
Now, the two principal factors that most attracted us to this site

were this identified need and the certainty of the Pennsylvania per-

mitting process. This process includes compliance with very specific

siting criteria, addressing geology, hydrogeology, proximity to water
supplies and wetlands, to name a few. Pennsylvania's siting rules
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were promulgated in 1985 by the Pennsylvania DER, after 5 years
of extensive public input.

These standards have now been on the books for nearly 9 years
without change. Only when our company stepped up and attempted
to do what the body of State and Federal laws contemplated—to ac-

tually site a hazardous waste management facility—did efforts to

discredit and change the rules begin.

Despite these obstacles, Union Pacific has shown a willingness to

spend millions of dollars on this project in an effort to do it prop-
erly. In fact, to date, we have spent more than $15 million acquir-

ing the land and submitting permit applications.

As we go forward, we will spend millions more to guarantee the
safety of local citizens and to comply with all of the rules, even be-

fore we lay one brick or burn one ounce of waste.
We have been challenged every step of the way, and we now find

ourselves before a subcommittee of the Congress discussing
changes to the siting rules as they relate to prisons. Unfortunately,
such changes, if implemented, would have the desired effect of sim-
ply killing our project.

Three years ago, there were four active permit applications in

the Commonwealth of Pennsylvania for hazardous waste manage-
ment facilities. Today, in part because of some of the concerns we
are expressing, the other applicants have either terminated their

project or halted work on their project.

USPCI's is the only one left. Nonetheless, USPCI is taking ap-
propriate steps to address the legitimate issues. We believe the
issues that have been discussed today are legitimate issues about
siting a hazardous waste incinerator near a prison. We have recog-
nized these concerns from the beginning, and as a result, as was
testified to earlier, we have met with officials of the Bureau of Pris-

ons on numerous occasions to educate them about our plans, to lis-

ten to their concerns, and to discuss ways that we might mitigate
the impact of our proposed facility on the prison operations and the
prison population.

In addition, we engaged the services of an emergency response
expert to assist us with developing measures, should they be nec-
essary, to protect the prison population and the surrounding com-
munities and to coordinate those plans with the Bureau of Prison
officials. Finally, to respond to and to allay community concerns,
we contracted with a third party to conduct a survey of other haz-
ardous waste incinerators in the country with regard to their oper-
ating histories.

While these issues concerning the prison are legitimate, their ex-
istence should not compel an act of Congress, particularly when
legislation would change a State's rules and make it virtually im-
possible to site a waste management facility. Therefore, we are op-
posed to H.R. 2209 for several reasons.

First, we believe the States are best able to make decisions with
regard to siting and to set siting criteria because it is the environ-
mental officials in those States who are closest and best under-
stand the environmental needs and priority of their State.

Second, as mentioned earlier, we believe this legislation is in-

tended solely to kill our Union County project.
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That points to our third objection. Imposing new siting criteria
on an applicant in the middle of the permitting process after the
applicant has already received site approval from the State is not
only unfair, but we believe it sends the wrong message to compa-
nies in the waste management business, and it reneges on a com-
mitment made to Pennsylvania industry when the State siting
rules were enacted.

In our view, Mr. Chairman, the question the Congress must ask
itself is whether this country wants a viable commercial hazardous
waste industry. If the answer is yes, then you must allow the rules
to work. If Congress changes the rules now in a way that will pre-
vent this and other projects from being built, in our view credible
companies will be more likely to bail out of this industry and we
all will be left with a situation where we are unable to adequately
protect human health and the environment as well as provide an
important service to the generating industry and to government.

Finally, there is one last issue that I think merits your consider-
ation, and it has been touched on here today as well. As this hear-
ing is occurring, hazardous waste is being burned in at least two
cement kilns in Pennsylvania, one in Bath and the other in Wam-
pum. In addition, hazardous waste is being burned in 25 to 30
other cement kilns around the country. This practice has been
going on for several years and has reached the point where, on a
national basis, more hazardous waste is burned in cement kilns
than is burned in commercial incinerators like the one we are pro-
posing for Union County, but unfortunately, without many of the
safeguards we are proposing.
These hazardous waste-burning cement kilns have been sub-

jected to almost no siting criteria, let alone Pennsylvania's rigid

standards. In addition, in most cases, the burning of that waste
has not been subjected to any public hearing, not even an oppor-
tunity for public notice and comment. Even worse, the hazardous
residue from this burning either goes into the air, on the ground
in the form of cement kiln dust, or into cement products to build
schools, hospitals, and prisons.

We urge the subcommittee to take a hard look at this practice.

Are there schools, churches or prisons in the vicinities of these ce-

ment kilns? How close is the nearest neighbor? Is the air, ground-
water, or drinking water being affected by this practice?

If you, Mr. Chairman, and other members of the committee are
serious about limiting the burning of hazardous waste in populated
or sensitive areas, then perhaps legislation should be considered
that will subject all burning of hazardous waste to the same siting

criteria and other environmental rules.

Thank you for your time. We are prepared to answer any ques-
tions.

[The prepared statement of Mr. LaSala follows:]
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STATEMENT OF JOSEPH A. LaSALA, JR.

VICE PRESIDENT FOR GOVERNMENT AND REGULATORY AFFAIRS FOR USPCI
BEFORE THE SUBCOMMITTEE ON

ENVIRONMENT, ENERGY AND NATURAL RESOURCES
OF THE HOUSE GOVERNMENT OPERATIONS COMMITTEE

MARCH 25, 1994

Mr. Chairman, my name is Joe LaSala, Vice President for Government and Regulatory

Affairs at USPCI. With me is Mr. Anthony Donatoni, President of USPCI of Pennsylvania.

Thank you for the opportunity to testify today on siting policies and practices, the state of the

hazardous waste industry, and USPCI's perspective on its Pennsylvania project.

Union Pacific's decision to enter the hazardous waste management business six years

ago when it purchased USPCI was not at random. It was based on laws and regulations

establishing stringent standards to govern the safe management and disposal of hazardous

waste. The decision was also based on a commitment from Congress and the EPA that these

laws would force the clean-up of contaminated sites and maximize protection of human health

and the environment. These goals were compatible with Union Pacific's business philosophy

and the company believed that it could meet or exceed these stringent standards. This

system, however, is not working. Rules are not being obeyed. Regulations are not uniformly

enforced. Superfund sites are not being cleaned up.

Union Pacific came to this business from a rational basis and has been a good

provider of services. But we have been plagued with continuous changes -- and equally
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important, the prospect of further changes -- to the rules, and the inconsistent interpretation of

these rules by various regions of EPA and state regulatory agencies. The result, from a

business perspective, is uncertainty in an industry that requires a substantial capital

commitment over a multi-year period. Unfortunately, this level of uncertainty and required

commitment of capital are not mutually compatible. Because of their potential impact on the

Pennsylvania project, today's hearing and Mr. dinger's proposed siting legislation are the

latest examples of this uncertainty in the hazardous waste marketplace.

After exploring siting opportunities in Georgia, North Carolina, and New York, USPCI

chose to pursue a site in Union County for several reasons. Pennsylvania is one of the largest

producers and exporters of hazardous waste in the country. As such, the Commonwealth

itself concluded in 1986 and again in 1992 that the need for new hazardous waste incineration

capacity existed and, through the passage of legislation, encouraged companies to site new

facilities within its borders.

The two principal factors that most attracted us to this site were this identified need

for incineration services and the certainty of the Pennsylvania permitting process. This

process includes compliance with very specific siting criteria addressing geology,

hydrogeology, proximity to water supplies, and wetlands, among others. These siting rules

were promulgated in 1985 by the Pennsylvania Department of Environmental Resources after

five years of extensive public input The standards have now been on the books for nearly

nine years without change. Only when our company stepped up and attempted to do what the
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body of federal and state rules contemplates -- to actually site a facility — did efforts to

discredit and change the rules begin.

Despite these obstacles. Union Pacific has shown a willingness to spend millions of

dollars on the project to do it right. In fact, to date we have spent more than $15 million

acquiring the land and submitting permit applications. As we go forward, we will spend

millions more to guarantee the safety of local citizens and to comply with all of the rules,

even before we lay one brick or burn one ounce of waste. We have been challenged every

step of the way. We now find ourselves before a subcommittee of the Congress discussing

changes to the siting rules as they relate to prisons. Unfortunately, such changes, if

implemented, would have the desired effect of simply killing our project.

Three years ago, there were four active permit applications for hazardous waste

management facilities in Pennsylvania. Today, in part because of the many obstacles to

siting, the other applicants have terminated or halted work on their projects. USPCI's is the

only one left.

Nonetheless, USPCI is still taking appropriate steps to address the legitimate issues

about siting a hazardous waste incinerator near a prison. We have recognized these concerns

from the beginning. As a result, we have met with the officials of the Federal Bureau of

Prisons (BOP) on numerous occasions to educate them about our plans, to learn of their

concerns, and to discuss ways to mitigate the impact of our proposed facility on the prison

operations and the pnson population. In addition, we engaged the services of an emergency
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response expert to assist us with developing measures, should they be necessary, to protect

the prison population and the surrounding communities, and to coordinate those plans with

BOP officials. Finally, to respond to and to allay community concerns, we contracted with a

third party to conduct a survey of other hazardous waste incinerators in the country with

regard to their operating histories.

While issues concerning the prison are legitimate, their existence should not compel an

Act of Congress, particularly when the legislation would change a state's rules and make it

virtually impossible to permit a waste management facility. Therefore, we are opposed to

H.R. 2209 for several reasons. First, we believe that the states are best able to establish siting

criteria for hazardous waste facilities because state officials are most familiar with local

environmental needs and priorities. Second, as mentioned earlier, this legislation is intended

solely to kill our Union County project. And that points to our third, and primary, objection

to the bill. Imposing new siting criteria on an applicant in the middle of the permitting

process not only is unfair, but it sends the wrong message to companies in the waste

management business. It reneges on the commitment made to Pennsylvania industry when

the state's siting rules were enacted.

The question that Congress must ask itself is whether this country wants a viable

commercial hazardous waste industry. If the answer is yes, then you must allow the rules to

work. Congress should not change the rules every time a project is proposed that a Member

does not like. This is precisely the situation we are facing in Pennsylvania. If Congress

changes the rules now in a way that will prevent this and other projects from being built,

- 4-
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credible companies will be more likely to bail out of the industry. We all will be unable to

adequately protect the environment and provide an important service to the generating

industry and government. Further, more contaminated sites will be left for the federal and

state governments to clean-up as less financially sound companies remain in the business.

There is one other issue that we believe merits your consideration. As this hearing is

occurring, hazardous waste is being burned in at least two cement kilns in Pennsylvania, one

in Bath and the other in Wampum. In addition, hazardous waste is being burned in 25 to 30

other cement kilns around the country. These are facilities that were not designed to burn

hazardous waste. They were designed to make cement. This practice has been going on for

several years and has reached the point where more hazardous waste is burned in cement

kilns than in commercial incinerators like the one we are proposing in Union County, but

without the safeguards we are proposing.

These hazardous waste-burning cement kilns have been subject to almost no siting

criteria, let alone Pennsylvania's rigid standards. In addition, the burning of that waste has

not been the subject of any public hearing, not even an opportunity for public notice and

comment. Even worse, the hazardous residue from this burning either goes into the air. on

the ground in the form of cement kiln dust, or into cement products used to build schools,

hospitals, and prisons. I urge the Subcommittee to take a hard look at this practice. Are

there schools, churches, or prisons in the immediate vicinity of these cement kilns? How

close is the nearest neighbor? Is the air. groundwater, or drinking water being affected by

this practice? If Mr. Ginger and the subcommittee are serious about limiting the burning of

5-
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hazardous waste in populated or sensitive areas, then perhaps legislation should be considered

that will subject all burning of hazardous waste to the same siting criteria and other

environmental rules.

Thank you for the opportunity to testify. We would be pleased to answer any

questions you may have.

-6-
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Mr. CLINGER. Thank you very much, both of you, for your testi-

mony this morning.
I would note you raised the question of cement kilns, and that

is a legitimate issue. The focus of this hearing, however, is not on
that issue. That needs to be addressed, I think at some stage, but
in this particular hearing, we are concerned specifically with incin-

eration.

I take your point. I don't want to be argumentative this morning
with you. Obviously I have serious concerns about the proposal. I

think probably the majority of the people in this room have serious
concerns about the proposal, and I would like to just to get into

that this morning and discuss some of the issues.

You referred earlier about what you viewed as an unfairness in

terms of the uncertainty of the permitting process and changing
the rules in the middle but don't you think that any kind of busi-

ness is always faced with uncertainty? I mean FDA, for example,
which determines what goes on in the way of drug manufacture,
is constantly changing the rules and putting drug manufacturers
out of business who may have invested a great deal of money in

research. Why should you be treated any differently?

Mr. LaSala. We would not ask for any different treatment. We
would ask for similar treatment.
You cite an example of FDA. I think when the Ways and Means

Committee sits down to change our Nation's tax laws, they often

talk about transition rules to accommodate individual businesses so

they might not be hurt by the proposed change. At least a phase-
in period is allowed so that that rule can apply to everyone who
is involved.

It is not simply the circumstance in Pennsylvania that we face

where we encounter this problem. It is throughout our business,
and it involves State agencies and the Federal Government as well,

so we are perfectly willing to adhere to whatever criteria, whatever
standards, the regulatory community and the public policy-making
community think are fit.

What we ask for, though, is don't put us in a situation where we
commit substantial resources and then down the road say, "One
more thing that we need you to comply with. You know you can't

put your facility near a prison because our investment is wiped
away. "What it says to the business community is be leery of what
you get involved in because this area is subject to change, and in

my opinion, that is going to cause certain companies in the busi-
ness or those who are thinking about getting into the business to

say, you know, "This isn't for us." We think that would be unfortu-
nate.

Mr. Clinger. It seems to me, though, that you indicate there are
fewer and fewer people in the business, and it seems to me that
has as much to do with the economics of the industry as it does
with any difficulties in permitting. It is clear from what we have
heard this morning that we are not utilizing the capacity we have.
Facilities are operating at much less than full utilization.

Projects have been canceled I think because the economics have
not really worked in this area, and that has led, more than any-
thing else, to the reduction of interest. This is coupled with the fact

49-436 98-8
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that the EPA made it very clear that they are going to concentrate
on waste minimization, and waste reduction at the source.
Why are you still in this business? It doesn't seem to me very

good business sense.

Mr. LaSala. Without a doubt, Mr. Chairman, your observations
are correct. They are part of the story, and people have talked
about it here this morning. Part of what has made the economics
of this business not work well—and I know this is not a hearing
on cement kilns burning hazardous waste.
Mr. Clinger. We will stay away from that as much as possible.

Mr. LaSala. But that is part of the reason, and we believe there
are other loopholes being generated within the RCRA structure
that further weaken the investment and affect the market of the
industry that we are in, so that is part of it.

Mr. Clinger. Let me just interrupt you at that point.

Chairman Synar has asked GAO to evaluate other combustion
issues, such as cement kiln issues, and they are not going to be fin-

ished for some months, so we will not be visiting that issue.

Mr. LaSala. OK, I will try never to use those words again in this

hearing. It will take great restraint, but I will try.

Your point is a correct one. We believe that environmental pro-
tection ought to be driven by the highest technology standards. We
have made investments in those technologies. It is unfortunate that
through—I will call it loopholes in RCRA—other types of less cap-
ital-intensive technologies have sort of taken some of that waste off

of the conveyor belt that moves through our economy, and that is

happening.
The reason we continue to be in this industry—and it is public

knowledge that Union Pacific's board of directors has concerns
about our financial performance in this industry and is looking at

our continued involvement in it—but the reason we continue to be
in it is because we think we can make a contribution. We think we
can provide our shareholders with a return, and we think that the
regulations will turn toward moving waste to those facilities that
are technology based and technology driven.

Mr. Clinger. As you know, I have introduced legislation that
would establish one area of the Federal siting criteria, buffer zones,

and there are others who have talked about adding other criteria

and establishing Federal standards or at least a minimum Federal
criteria for siting incinerators.

What is your view of having minimum Federal standards?
Mr. LaSala. As I stated in the testimony, we believe that the

States are best able to make the determinations, and I am getting

to your question. We would not object to minimum Federal stand-

ards that the EPA would set for the siting of hazardous waste fa-

cilities.

We would urge that they apply to all facilities that handle and
manage hazardous waste, as Richard has pointed out. In fact, one
could argue that such standards would be good for those of us who
are already in the industry because they would create one more
barrier to entry by some potential competitor in the future, so we
don't have a problem with minimum Federal standards.
Mr. Clinger. The other issue, it seems to me, is that with mini-

mum Federal standards, you discourage sort of forum shopping. In
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other words, those that might be inclined to go to the States which
had the least rigorous requirements that would result in concentra-

tion of facilities in some States and no facilities in other States be-

cause of the rigorousness of the requirements.
Would you agree with that?
Mr. LaSala. Basically I would agree with that, although I would

argue that there are other considerations taken into account when
someone tries to decide where to put a hazardous waste manage-
ment facility. Basically, market considerations, proximity to waste
generators, transportation, and site suitability are a few. I agree
with your statement.
Mr. Clinger. Given the concerns that have been expressed here

today, why in heaven's name did you select a site less than 1 mile
from a Federal prison? Couldn't you have foreseen that this was
going to be a major cause of concern with the community, the Fed-
eral Bureau of Prisons, and to others? Between the Federal prison
and very close to a major waterway that is a source of supply for

water.
Mr. LaSala. I guess there are a couple points to be made in that

regard. The first is we do what I think any perspective applicant
would do. We looked to what the regulations said. We looked to the
rules that had been promulgated in Pennsylvania. That was point

No. 1.

We, of course, were aware that the Allenwood Prison was in ex-

istence, and we were aware that that site was one of many that
was being considered for the expansion, which has since occurred.

However, at that time, the expansion had not occurred and I be-

lieve that the congressional appropriation for that expansion had
not occurred, either, so there was some question as to whether or

not this expansion would occur. That is No. 2.

The third point is, yes, we respect and understand the issues
that have been raised with regard to the siting of these facilities

near a river and near a prison. We believe that the rigors of the
permitting process, the community involvement in that permitting
process, the risk assessment that we have to go through, the engi-

neering and design of our facility—all of which is subject to review
and oversight by the State and Federal regulators—are designed to

address that problem, and we have put faith in that process going
forward, that it will work and it will address the concerns which
are legitimate and which you have raised.

In my view, finding a site in Pennsylvania that met the Com-
monwealth's stringent siting criteria was like finding a needle in

a haystack, and this site has received site approval from the Penn-
sylvania DER because it has been found to meet the State siting

criteria.

We are aware of the problems. We are willing to address these
concerns, and we have put some of it in the permitting process as
we go forward.
Mr. CLINGER. One of the concerns I have with the permitting

process is that it does provide for an independent risk assessment,
but that the risk assessment is conducted by you, which I think
raises in my mind the credibility of the risk assessment.
Mr. LaSala. Congressman, the risk assessment is conducted by

us. The design of the facility is conducted by us. The determination
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of whether or not it is appropriate to go forward in the first place
is conducted by us.

All of those decisions are overseen by regulators and agencies at

the State level and at the Federal level. All of the data that gets
churned out as a result of that risk assessment is subject to review.

I don't know what more to tell you about that.

What you say is correct, but again, you know, we put some faith

in the regulatory community to do their job.

Mr. Clinger. What types of waste are going to go into the incin-

erator? Would it include toxic material. How about flammable ma-
terial?

Mr. LaSala. Hazardous waste is the type of material that would
be managed at the proposed facility.

Mr. Clinger. How is it going to be transported? Are we going to

be transporting this by truck on Route 15?

Mr. LaSala. Our initial assessment is that it would be trans-

ported both by truck along Route 15 and by rail, right into the pro-

posed site.

Mr. Clinger. I think
Mr. Donatoni. To add to that, sir, earlier I think there was a

concern raised about a dramatic or so-called dramatic increase of

traffic on Route 15 as a result of our waste being brought to our
facility. Preliminarily, we estimate that if the rail isn't operating,

we would only add about 10 trucks a day on Route 15.

I think it is important to put that in perspective with the numer-
ous trucks that are already on Route 15 now, many of which carry
hazardous materials. Much more acute concerns or risks are al-

ready there.

The types of material we would be bringing to our facility would
be mostly solids, contaminated soils, much in a diluted form, that

don't represent nearly the types of potential risks we believe al-

ready exist on Route 15 and in that general community.
Mr. Clinger. If the rail was not operating how many trucks

Mr. Donatoni. That was the scenario I gave you, sir, about 10

a day without the rail.

Mr. Clinger. Let me correct one thing. I think you made the

statement, Mr. LaSala, that the State had approved the site. I

think that was a little premature, is it not?

You have been approved for phase 1, but the site per se has not

been approved?
Mr. LaSala. I stand corrected. We received phase 1 approval,

and there is a phase 2 siting process we have yet to go through.

That is correct.

Mr. Clinger. Have you submitted an application for a phase II

permitting?
Mr. LaSala. We have not.

Mr. Clinger. When did you anticipate doing that?

Mr. LaSala. One of the things that we are waiting to see the

outcome of—actually there are two factors we are looking at. First

is the national combustion strategy and the impact it may have on
our proposed site and on our proposed facility. That is No. 1.

The second is, without getting into long detail with regard to the

history, early on in our project, for reasons that aren't really nee-
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essary to go into here, we had a proposed landfill that was rejected

by the Pennsylvania DER from our proposed project.

We have since undertaken steps to get that landfill back into the

project. It would be a captive landfill designed to manage only the

ash that comes from the incinerator.

Once we better understand the outcome of those two factors, I

think we will be better prepared to move forward and submit a
phase II application. But at this time we would like to understand
better how those are going to affect our project.

Mr. Clinger. Let me turn to Mr. Fortuna for a moment.
Mr. Fortuna, you have been before this subcommittee before.

Mr. Fortuna. Yes.
Mr. Clinger. It is good to see you again.

In 1991, you did testify before the subcommittee on hazardous
waste disposal capacity issues and you predicted then that, and I

am quoting, "In the near term, we are going to have some serious

capacity shortages to properly treat the significant number of

waste streams."
We have had testimony today that would belie that, and would

suggest, in fact, we have more than sufficient capacity at the

present time.

Would you still stick by that, and if so, how would you justify

that statement today?
Mr. Fortuna. I think it depends on which waste streams you

look at. There are certainly still significant shortages for the proper
disposal of reactive waste, explosive waste, and other types of

waste for which—mixed radioactive wastes, we have virtually no
capacity for.

So depending on which waste stream you are looking at, there
are some significant shortages. Cyanide waste treatment still is

kind of a touch-and-go situation.

The picture has changed for some others. For most organic
wastes that are not—did not have an explosive characteristic to

them or reactive characteristic, the capacity situation has changed
very dramatically, as well as it has for metal fixation and certain

other basic forms of waste treatment.
The reason for that is several fold. I think the most important

is that the RCRA reforms of 1984 have worked all too well. The
fact that people now have to pay the true cost of proper disposal

as opposed to passing it on to future generations, you have to pay
the proper cost of it today—be it detoxifying it, incinerating it—is

what has caused people to say, we can do other things with this

money other than pay for these things to be treated.

It is really incineration alone and to a lesser extent proper land
disposal that have been the true engines behind waste minimiza-
tion. If we did not have the requirements to properly incinerate

waste, we wouldn't be here talking about any of this.

Mr. Clinger. Why should we be building new facilities until we
know where these shortages exist? You indicated it is a spotty situ-

ation. In some areas, we have more than enough capacity, others
we do not.

Why should we proceed until we get a better picture as to where
the need really is?
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Mr. Fortuna. I think the point Joe was getting at earlier, we
can't look at capacities like they are all being equal, so many pota-
toes in a sack. The investments that USPCI made and other people
made when they were looking at the incineration market a few
years ago were in the expectation that substandard burning facili-

ties, pollution sinks, and related recycling facilities would come
under control, and the fact that they have not or the fact that EPA
has been rather permissive and neglectful—what this chart shows
is that your principal concern is tanks. Your second is containers.

Yet those are the very kind of units that are receiving the least

regulation under RCRA today.

In the thermal area, you have more waste being burned in facili-

ties that have less regulation than those that are the most regu-
lated. So I think people assumed that government was going to do
its job, that we were going to have a level playing field, loopholes
would be closed, and we would all operate by the standards of care.

I think the worst situation of all is not the absence of a law or

regulation to protect public health. It is the ones that are present
in name only. We can't just be concerned about individual situa-

tions that bother us the most, but don't really address the concerns
that pose the greatest risk and have the greatest emissions.
While incinerators are all the rage today, I guarantee you

wouldn't be sitting here having a discussion about recycling of $2
million was put into a public relations campaign about the horrors
of air incineration.

We can't get caught up in the hubris of the day. We should make
sure we address all the concerns, not just individual ones.

Mr. Clinger. I think States have done siting criteria for schools

and hospitals and so forth. Why shouldn't prisons be a part of that?
We are talking about a captive population that is being put at risk.

If you are accepting the premise that the reason we have siting cri-

teria with regard to hospitals and schools, et cetera, is because of

the potential threat to that population, what could be worse than
a population that is absolutely captive and can't leave without tre-

mendous duress, as Kathleen Hawk explained this morning?
Why shouldn't we include prisons as part of a buffer zone set

aside?
Mr. Fortuna. I am not saying you shouldn't. At the Federal

level, it becomes very difficult. There is such a diversity of situa-

tions of various population centers and exposure scenarios to con-

sider, it is hard, I think, at the Federal level to come up with a
uniform, you know, minimum setback that is going to address all

the situations without tripping over others.

Let me focus on something even easier than prisons. Let's take
karst formations, areas of fractured geology
Mr. LaSala. That is easier than prisons to discuss?

Mr. Fortuna. Let me talk about why siting criteria tend to be
difficult. Karst formations is one that EPA proposed. Many States

restrict siting in karst formations because of the fractured geology.

If the EPA is to properly regulate cement kilns and deal with the

problems our industry is facing in terms of the leveling the playing
field, EPA will have to require the proper disposal of cement kill

and dust.
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Thirty percent are located in karst formations. Does that mean
they can't put their landfills in that area?

I am just saying, I think setting criteria, and just on that alone,

are not an easy thing to knock down. I think it even becomes more
difficult when you have population exposure parameters involved.

We don't oppose those, but we think those ought to be left to the
State to make a determination based on the individual situation at

hand.
Mr. Clinger. Mr. LaSala, my understanding is USPCI is a rel-

ative newcomer in this field and that you have not actually oper-

ated a hazardous waste incinerator. Fill me in on that. What is

your experience in operating these facilities? How long have you
been operating them?
Mr. LaSala. USPCI has been in existence for roughly 25 years.

It was founded, I think, in about 1969 in Oklahoma. Since that
time, it has grown into one of the larger waste management firms
in the country. The one bit of service that we have lacked for our
customers is incineration.

We do not currently operate a hazardous waste incinerator. We
have permitted and constructed and are in the final stages of
bringing on to line a hazardous waste incinerator in the State of

Utah.
In a nutshell, that is our experience with hazardous waste incin-

eration.

Perhaps to anticipate the direction of your inquiry, we make sure
throughout various stages or the project the design, engineering,
construction, startup, and operation of our incinerator in Utah,
that we have qualified, experienced people on board. We addition-

ally expect to have a vigilant, knowledgeable regulatory agency in

the State of Utah and in region 8 of the EPA to oversee all of that
activity. We believe we have the same situation in Pennsylvania
and we would bring the same resources to bear.
Mr. Clinger. But you wouldn't think it would be unreasonable

for people to have some concerns about the fact, because you are
new to this field and you have not in fact operated an incinerator
before, that this is an initial effort in that regard? Would you agree
that it is a legitimate cause for concern?
Mr. LaSala. I understand the cause for concern. Everyone has

to do something for the first time. You drive a car for the first time.

So someone at some point in time didn't have incineration experi-

ence and now they are the largest incineration company in the
world.

Mr. Donatoni. I think it would be fair, Mr. Chairman, to say
that although we have not operated a hazardous waste incinerator
in our company, that the operators of the—the principal operators
would be highly skilled individuals who have, in fact, operated suc-

cessfully hazardous waste incinerators in this industry. So it is not
like we are just taking people who have never done it before and
tried to force fit them into operators.
These would be people that were skilled in operating a facility

like this, that we would have run the facility.

Mr. CLINGER. In your 25-year history with other areas of this in-

dustry, give me a sense of your compliance history. Have you had
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violations at any of your existing facilities? If so, how many Federal
violations, how many State violations? What types of violations?
Walk me through whether there is a history of compliance.
Mr. LaSala. I would say as a general statement that our compli-

ance history is very good overall. I would appreciate—can we ask
for the catcalls to quiet down back here? I would appreciate that.

I would say that our compliance history is pretty good overall,

particularly as it relates to others in our industry and particularly
when compared to others in the generating community who might
be subjected to RCRA and OSHA enforcement actions as well.

That is not to say we are without violations. We are not perfect.

We are in one of the most heavily regulated industries in America.
We take the compliance responsibility very seriously, and while I

am not prepared to address any of the particulars of any notice of
violation that we may have received over the years, we think that
the enforcement process that EPA and the States carry out is one
that works.

It is adversarial in nature. It sets up a tension between the oper-
ator and the regulatory community which we think is a healthy
one. It keeps us on our toes. It requires us to move forward and
make continuous improvement.
We think overall it is beneficial to protection of human health in

the environment.
I would also point out that you need to look at the nature of our

violations, how we respond to those violations, what the regulatory
agency felt about our response to those violations, and judge it in

that context.

Mr. Clinger. We would like to look at that. That is why I asked
if you would provide what I have requested for the record; that is,

violations where they occurred, and whether they are Federal or
State.

Mr. LaSala. How far back would you like us to go? It may not
be possible for us to go back to 1969.

Mr. Clinger. As far back as you have records in existence. We
would appreciate that.

I am pleased to ask to come to the witness table Ms. Ruth Zim-
merman, chairperson of Union County Board of Commissioners;
Mr. Edward Frontz, chairman of the board of supervisors of Gregg
Township; Mr. Samuel Dietrick, county commissioner for North-
umberland County, Sunbury, PA; Joe McGranaghan, chairman,
Government Affairs Commission, Central Susquehanna Valley
Chambers of Commerce; and my good friend, State Representative
Russell Fairchild, 85th District of Pennsylvania.

[Witnesses sworn.]
Mr. Clinger. Who would like to lead off?

Mr. Frontz.

STATEMENT OF EDWARD FRONTZ, CHAIRMAN, BOARD OF
SUPERVISORS, GREGG TOWNSHIP, ALLENTOWN, PA

Mr. Frontz. Thank you.
Mr. Chairman, we have brought staff and consultants to assist

us in answering our questions that the committee might have. I re-

quest that the staff and consultants be sworn in.
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I also ask permission to dim our lights in order to show our slide

presentation.
Mr. CLINGER. We would be happy to have you confer with con-

sultants, but I think we will receive your testimony, and then dim
the lights for the showing of the slides.

Mr. FRONTZ. My name is Edward Frontz. I am chairman of the
board of supervisors of Gregg Township, soon to be renamed Death
Valley Township, Union County, PA.

I am here to ask this committee to instruct the U.S. Environ-
mental Protection Agency to begin to effectively exercise its statu-

tory oversight role in examining State hazardous waste programs.
I am asking this committee to require that the Environmental Pro-
tection Agency develop minimum Federal siting standards which
all permit writers, at both the State and Federal levels, must im-
plement and adhere to throughout the hazardous waste permitting
process.

I am requesting that this committee require the Environmental
Protection Agency to expedite the completion of its responsibilities

so that the citizens of my township do not continue to suffer the
consequences of governmental agency misaction, inaction, and in-

difference.

I am here to tell you the story of one small rural municipality
having to deal with a proposed facility which, because of the obvi-

ous unsuitability of the site, should never have been given any seri-

ous consideration by Pennsylvania's Department of Environmental
Resources.

I am going to tell you about the impact of dealing with a proposal
like this while receiving little or no assistance from the Common-
wealth of Pennsylvania or the Federal Government.
Let me begin by giving you some background history of this

project.

In the spring of 1990, the Sunbury Daily Item ran a story re-

garding a hazardous waste incinerator planned for our township.
Our first reaction was one of great consternation and confusion.

It just did not make sense to site an incinerator less than half a
mile from the largest Federal prison complex in the United States
on one side, and within half a mile of the Susquehanna River on
the other. The Susquehanna River is a drinking water source for

many downstream communities, including Harrisburg, our State
capital.

Additional serious questions regarding the proposed site include
but are not limited to the following: Wetlands and extensive
floodplains are located on the property. Sinkholes found near the
site indicate a significant limestone formation below the surface.

The site is located in the middle of one of the most productive agri-

cultural areas of Pennsylvania. The site is located over a major aq-
uifer which is already experiencing problems associated with water
quality and quantity.

Further, we encountered major problems with the siting laws

—

Act 97 and Act 108. Upon reading these laws and their associated
regulations, it became very apparent that Pennsylvania's ability to

protect its citizens' quality of life via the permitting rules was non-
existent. The chart on the screen points out the basic problems
with Act 97 and Act 108.
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In addition to these problems, our laws and regulations do not
provide local government with adequate financing to conduct a
proper and thorough review of the permitting processes. Pennsylva-
nia's laws and regulations do not require the issue of need to be
part of the permitting process.

The laws do not address at-risk populations.
These laws and regulations allow the applicant to preempt the

role of local government. The laws permit the applicant to deter-
mine the degree and quality of citizen participation. In essence, a
private corporation can subvert the lives of Pennsylvania's citizens
to their own designs with complete impunity.
Throughout this process, the burden of proof has been placed

upon those who object. DER, the State's agency, has, through its

ill conceived and misused discretionary judgment, given the appli-

cant greater credibility than the local governments.
Issues related to land use first started surfacing early on in the

permitting process. In March of 1991, USPCI tried to change Gregg
Township's zoning ordinance in order to ease its burden of acquir-
ing permits. Monthly hearings were held through October 1991,
when the township adopted its own amendments to its zoning ordi-

nance. To date, the zoning permit denial has been upheld in the
courts.

However, Pennsylvania's laws permit the Pennsylvania Environ-
mental Quality Board, whose chairman is also the secretary of
Pennsylvania's DER, to override local zoning to benefit a private
developer.
On January 15, 1992, DER held a public hearing at the Warrior

Run Middle School. This was the only opportunity to date for any-
one to testify on an official DER record regarding the project. Testi-

mony was offered by every segment of this community. Of the 155
people or organizations who testified on the 15th, 153 opposed this
project. Of prime importance was the opposition of the Federal Bu-
reau of Prisons.
The State on March 12, 1992, approved a phase I site applica-

tion. Union County and Gregg Township appealed this decision to

the Environmental Hearing Board. The appeal was rejected as pre-
mature. A phase II application has yet to be filed.

We have received a very expensive education in the field of proc-

essing hazardous waste. We are appalled at how unequal the play-
ing field is. We are disgusted at how local governments are treated,

with condescension and contempt, by DER and EPA in regard to

our concerns about the process, as well as our technical expertise.

In trying to cover the costs associated with our review of the
USPCI proposal, Gregg Township tripled its real estate tax. With
40 percent of the total acreage of the township owned either by the
Federal Government prison complex, or the Commonwealth, via
game land and forests, we don't have a great deal of real estate to

tax.

I believe that Pennsylvania's planning process for dealing with
hazardous waste is too lax. I believe that it is lax because there are
no Federal standards.

I believe that thorough, objective, competent, peer-reviewed stud-
ies on the waste disposal needs must be done. The safety of all dis-

posal technologies and the effects of these technologies must be in
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place, and must be accepted by the public, before any controversial

disposal facilities are cited.

Our example in Gregg Township is a lesson in how and why the
current process does not work. We took the time to educate our-

selves about this issue. We spent taxpayer dollars to obtain first-

hand objective information about the site, the process, the tech-

nology, and the applicant.

We have supplied our information to Pennsylvania's DER and
the U.S. EPA. We have been ignored. We have been patted on the
head by Federal and State bureaucrats and told that they know
what is good for us. If they truly knew and really cared about what
is good for us, they would have insisted that citizens be protected
from the greed and avarice of a private developer.
The playing field must be level and local government, along with

citizen input, must be given the force of law rather than the ambi-
guity of guidelines.

I want to thank the members of this committee for listening to

our story. It is with utmost urgency that I ask you again to tell the
Administrator of EPA that it is time for EPA to review and correct

the programs of each State that has been given primacy in the
areas of hazardous waste permitting.

I also ask that you instruct the Administrator to develop mini-
mum Federal siting criteria for each of the criteria that compares
various States' siting rules. These criteria have been identified in

the report submitted by Union County.
Thank you.
Mr. Clinger. Thank you.
[The prepared statement of Mr. Frontz follows:!
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My name is Edward Frontz, Chairman of the Board of

Supervisors of Gregg Township, soon to be renamed Death

Ualley Township, Union County, Pennsyluania. I am here to

ask this committee to instruct the United States

Environmental Protection Hyency to begin tn effectiuely

euercise it's Statutory Oversight Role in euamining State

Hazardous Waste Programs. I am asking this Committee

to require that the Environmental Protection Hgencg develop

minimum Federal Siting Standards which all permit writers,

at both the State and Federal levels, must implement and

adhere to throughout the Hazardous Waste Permitting

Process. I am requesting that this Committee require the

Envrionmental Protection Agency to enpedite the completion

of its responsibilities so that the citizens of my township

do not continue to suffer the consequences of governmental

agency misaction, inaction and indifference.

I am here to tell you the story of one small rural

municipality having to deal with a proposed facility, which

because of the obvious unsuitability nf the site, should
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neuer haue been giuen any serinus consideration by

Pennsyluania's Department of Enuironmental Resources.

I am goiny to teli you about the impacts of dealiny uiith a

proposal like this while receiuing little or no assistance

from the Commonuiealth of Pennsyluania or the Federal

Government. Let me beyin by yiuiny you some background

history of this project.

In the spring of 1990 the Sunbury Daily Item ran a story

regarding a hazardous waste incinerator planned for our

township.

Our first reaction was one of great consteration and

confusion. It just did not make sense to site an incinerator

less than half a mile from the largest Federal Prison

Compleu in the Dnited States on one side and within

half a mile of the Susquehanna Riuer on the other side.

The Susquehanna Riuer is a drinking water source for many

downstream communities including Harrisburg— "Our State

Capitol". Additional serious questions regarding the

proposed site include but are not limited to the following.
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Wetlands and eHtensiue floodplains are located on the

property. Sinkholes found near the site indicate a

significant limestone formation below the surface.

The site is located in the middle of one of the most

productive agricultural areas of Pennsylvania. The site

is located ouer a major aquifer which is already

eMperiencing problems associated with water quality

and quantity.

Further, we encountered major problems with the

siting laws— Ret 97 and Ret 108. Upon reading these laws

and their associated regulations it became very apparent

that Pennsylvania's ability to protect its citizens quality

of life via the permitting rules was noneuistant. The chart

on the screen points out the basic problems with Ret 97

and Ret 108.

In addition to these problems, our laws and regulations

do not provide local government with adequate financing

to conduct a proper and thorough review of the permitting

processes. Pennsylvania laws and regulations do not
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require the issue "of need" tu be part of the permitting

process. The laws do not address "at risk" populations.

These lams and regulations allow the applicant

"to pre-empt" the role of local government. The laws

permit the applicant "to determine" the degree and qualitg

of citizen participation. In essence— a priuate corporation

can subuert the liues of Pennsgluania's citizens to their

own designs with complete impunity.

Throughout this process the burden of proof has been

placed upon those who object. DER, the state's agency,

has through its illconceived and misused discretionary

judgement giuen the applicant "greater credibility" than

the local gouernments.

Issues related to land use first started surfacing

earlg on in the permitting process. In March of 1991,

USPCI tried to change Gregg Township's Zoning Ordinance

in order to ease its burden of acquiring permits. Monthly

hearings were held through October 1991, when the

Township adopted its own amendments to its zoning
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ordinance. To date, the zoning permit denial has been

upheld in the courts. Houieuer, Pennsylvania's laws permit

the Pennsylvania Environmental Quality Board, whose

chairman is also the secretary of Pennsylvania's DER, to

override local zoning to benefit a private developer.

On January 15, 1992, DER held a public hearing at the

Warrior Run Middle School. This uias the onlg opportunitg

to date, for anyone to testify, on an official DER record,

regarding the project. Testimong was offered bg every

segment of this communitg. Of the 155 people or

organizations who testified on the 15th, 153 opposed

this project. Of prime importance was the opposition of

the Federal Rureau of Prisons.

The State on March 12th, 1992, approved a Phase I site

application. Onion Countg and Gregg Township appealed this

decision to the Environmental Heariny Board. The appeal

was rejected as premature. R Phase II application has

yet to be filed.

Die have received a very expensive education in the field
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of processing hazardous waste. We are appalled at houi

unequal the playing field is. Ule are disgusted

at how local governments are treated uiith condescension

and contempt bg DER and EPH in regard to our concerns

about the process, as well as our technical expertise.

In trying to couer the costs associated with "our"

review of the USPCI proposal, Gregg Township "tripled"

its real estate tan. Uiith 45% of the total acreage of the

township owned either by the Federal Gouernment

(Prison Complex) or the Commonwealth (Game Land 6s

Forests), we don't have a great deal of real estate to tan.

I belieue that Pennsylvania's Planning Process for

dealing with hazardous waste is too law. I belieue that it is

lax because there are "no" Federal Standards.

I belieue that thorough, objective, competent, peer

reviewed studies on the waste disposal needs must be

done. The safety of all disposal technologies and the

effects of these technologies must be in place, and be

accepted bg the public, before ang controversial disposal
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facilities are sited.

Our eifample in Gregg Township is a lesson in houi and

uihg the current process does not work.

We took the time to educate ourselues about this issue.

We spent taupager dollars to obtain first hand objective

information about the site, the process, the technologg

and the applicant. Ule haue supplied our information to

Pennsgluania's BLR and the United States EPR. life haue

been ignored. Ule haue been patted on the head bg Federal

and State bureaucrats and told that theg know what is

good for us. If theg trulg knew and really cared about what

is good for us, they would haue insisted that citizens be

protected from the greed and auarice of a priuate

deueloper. The playing field must be leuel and local

government, along with citizen input must be giuen the

force of law rather than the ambiguitg of guidelines.

I want to thank the members of this Committee for

listening to our storg. It is with utmost urgency that I ask

gou again to tell the Rdministrator of EPR that it is time for
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EPfl to reuieui and correct the programs of each state that

has been giuen primacg in the area of hazardous waste

permitting. I also ask that you instruct the Administrator

to develop minimum Federal Siting Criteria for each of the

criteria that compares uarious states siting rules. These

criteria haue been identified in the report submitted by

Union County.

Thank Vou
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Mr. Clinger. Ms. Zimmerman.

STATEMENT OF RUTH W. ZIMMERMAN, CHAIRPERSON, UNION
COUNTY COMMISSION

Ms. Zimmerman. My name is Ruth Zimmerman, Chairwoman of
the Board of Commissioners of Union County, PA.

I wish to thank the chairman for providing us with the oppor-
tunity to provide testimony based upon our experience in dealing
with the siting of new hazardous waste disposal facilities.

We believe that our experience can serve as a case study about
what is wrong with how the Resource Conservation and Recovery
Act is being administered by the Environmental Protection Agency
and the States.

I come here to ask your help in getting the EPA to effectively ad-
minister RCRA. I believe that EPA must reexamine every State
program to assure maximum compliance with RCRA. I believe that
EPA must provide the States with a minimum Federal standard in

siting facilities subject to RCRA.
I would like to begin my testimony by talking about a few of the

things that EPA could do and that the Agency has been asked to

do by local governments, citizens, and Members of Congress.
One of the major areas of concern for us is the fact that there

are really no minimum Federal siting standards.
In 1991, we commissioned a study comparing the various States'

siting criteria. What we discovered as a result of that study con-
vinced us of the need for minimum Federal criteria. A copy of the
study is included in our written testimony.
Our evaluation examined 35 distinct criteria, which we believe

must be included in all hazardous waste facility siting decisions. I

would like to focus on two of these criteria: isolation distance from
occupied structures, and compliance with local land use planning
and zoning.

The study indicated that at least 10 States had criteria more re-

strictive than Pennsylvania in the regard to distance from occupied
structures. Two States had criteria equivalent or less restrictive.

Almost all States ignored local zoning and land use planning.
Unfortunately for those of us in Pennsylvania, our State's siting

criteria tend to be minimal, incomplete and discretionary. We also

have a problem in Pennsylvania with meaningful public participa-

tion and effective local government participation as it relates to fa-

cility siting.

You have heard from USPCI's host community working commit-
tee, a committee established pursuant to the Public Participation
Guidelines, about their problems dealing with our State agency and
the applicant.

Of particular concern to us is the fact that Pennsylvania statutes

and regulations do allow hazardous waste facilities to be cited near
schools, hospitals, prisons, municipal facilities, over carbonate bed-
rock, on prime agricultural lands and in areas not zoned or des-

ignated for these kinds of facilities.

We went into this believing that Federal and State laws and reg-

ulations would assure maximum protection for our citizens. We
were wrong.
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We went into this believing that as a unit of government we
would have certain rights. We were wrong.
We went into this believing that it was the State agency's role

to provide a level playing field. We were wrong.
We went into this believing that there must be a need for new

hazardous waste disposal facilities. We discovered we were wrong
in that belief.

We went into this believing that the applicant would have to pay
for the review fees. We have had to pick up that cost. We have
raised our taxes, hired additional staff, engaged in numerous legal

battles, and in general experienced a severe disruption of the nor-

mal functions of county government to deal with the siting of a fa-

cility at a location that most rational people would immediately de-

termine to be unsuitable.

We see hazardous waste incinerators located near schools, hos-

pitals, prisons, residential neighborhoods, water supplies, agricul-

tural production areas, and so many other areas where they don't

belong.

We think that we, as citizens, deserve better public policy. If we
as a society cannot do any better in dealing with these kinds of

issues than we have in the past, future generations will suffer be-

cause of it.

We come here to ask you, as the elected representatives of our
national society, to bring sanity out of this chaos. We ask that you
use your common sense to determine that the States have not done
a good job of implementing RCRA, that the EPA must reevaluate
each State's program thoroughly.
We ask that you use your native intelligence to determine that

siting potentially dangerous facilities in close proximity to at-risk

populations is not in the public interest.

We ask that you instruct the EPA to develop minimum Federal
siting criteria which all States must follow.

We ask this because we have experienced firsthand what a com-
munity must endure because of poor public policy.

The proximity of the Allenwood Federal Correctional Complex,
presently under its last stages of construction and occupancy, to

the proposed hazardous waste incinerator is of extreme concern to

the citizens and emergency services personnel of Union County and
Gregg Township.
Once completed, this will be the largest Federal prison complex

in the country and will house a minimum security facility, a me-
dium security facility, a maximum security facility, a training facil-

ity for Federal correctional officers, and a witness protection facil-

ity.

No part of the facility under construction is more than 2 miles
from the proposed hazardous waste facility, with the day-care cen-
ter at less than a quarter of a mile away.
You have heard from the Director of the Federal Bureau of Pris-

ons, Kathleen Hawk, about their concerns on this issue.

It has been frustrating to deal with the numerous Federal and
State bureaucracies on this issue because there is a bureaucratic
tendency to not incur into another agency's jurisdiction.
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Well, it is in our jurisdiction. We want some protection. We want
some fairness and we want bureaucrats to respond to citizens, not
lobbyists.

We are not asking for new laws. We are asking that the existing

laws be effectively implemented and that new rules be issued in re-

gard to siting criteria.

Thank you for your time and consideration.

Mr. Clinger. Thank you.
[The prepared statement of Ms. Zimmerman follows:]
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TESTIMONY OF

RUTH W. ZIMMERMAN

CHAIRPERSON, UNION COUNTY BOARD OF COMMISSIONERS

BEFORE

THE CONGRESS OF THE UNITED STATES

COMMITTEE ON GOVERNMENT OPERATIONS

SUBCOMMITTEE ON THE ENVIRONMENT, ENERGY AND NATURAL RESOURCES

My name is Ruth W. Zimmerman, Chairwoman of the Board of

Commissioners of Union County, Pennsylvania.

I wish to thank the Chairman for providing us with the

opportunity to provide testimony based upon our experience in

dealing with the siting of new hazardous waste disposal facilities.

We believe that our experience can serve as a case study

about what is wrong with how the Resource Conservation and Recovery

Act is being administered by The Environmental Protection Agency

and the States.

I come here to ask your help in getting the EPA to effectively

administer RCRA. I believe that the EPA must reexamine every

State's program to assure maximum compliance with RCRA.

I believe that the EPA must provide the States with minimum
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Federal Standards in siting facilities subject to RCRA.

I would like to begin my testimony by talking about a few of

the things that the EPA could do, and that the Agency has been

asked to do by local governments, citizens and members of Congress.

One of the major areas of concern for us is the fact that

there are really no minimum Federal siting standards.

In 1991, we commissioned a study comparing the various states

siting criteria, what we discovered as a result of that study

convinced us of the need for minimum Federal criteria. A copy of

the Study is included in our written testimony.

Our evaluation examined 35 distinct criteria, which we believe

must be included in all hazardous waste facility siting decisions.

I would like to focus on two of those criteria, isolation distance

from occupied structures, and compliance with local land use

planning and zoning.

The Study indicated that at least 10 states had criteria more

restrictive than Pennsylvania in the regard to distance from

occupied structures, two states had criteria eguivalent or less

restrictive.
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Almost all states ignored local zoning and land use planning.

Unfortunately for those of us in Pennsylvania, our State's

siting criteria tend to be minimal, incomplete, and discretionary.

We also have a problem in Pennsylvania with meaningful public

participation and effective local government participation as it

relates to facility siting.

You have heard from USPCI's Host Community Working Committee,

a committee established pursuant to the Public Participation

Guidelines, about their problems dealing with our State Agency and

the Applicant.

Of particular concern to us is the fact that Pennsylvania

Statutes and Regulations do allow hazardous waste facilities to be

sited near schools, hospitals, prisons, municipal facilities, over

carbonate bedrock, on prime agricultural lands and in areas not

zoned or designated for these kinds of facilities.

We went into this believing that Federal and State Laws and

Regulations would assure maximum protection for our citizens, we

were wrong.

We went into this believing that as a unit of government we
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would have certain rights, we were wrong.

We went into this believing that it was the State Agency's

role to provide a level playing field, we were wrong.

We went into this believing that there must be a need for new

hazardous waste disposal facilities, we discovered that were wrong

in that belief.

We went into this believing that the applicant would have to

pay the review fees, we have had to pick up that cost.

We have raised our taxes, hired additional staff, engaged in

numerous legal battles, and in general experienced a severe

disruption of the normal functions of county government to deal

with the siting of a facility at a location that most rational

people would immediately determine to be unsuitable.

We see hazardous waste incinerators located near schools,

hospitals, prisons, residential neighborhoods, water supplies,

agricultural production areas and so many other places where they

don't belong.

We think that we, as citizens deserve better public policy.

If we, as a society, cannot do any better in dealing with these

kinds of issues than we have in the past, future generations will

suffer because of it.
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We come here to ask you, as the elected representatives of our

national society, to bring sanity out of this chaos.

We ask that you use your common sense to determine that the

States have not done a good job of implementing RCRA, that the EPA

must re-evaluate each state's program thoroughly.

We ask that you use your native intelligence to determine that

siting potentially dangerous facilities in close proximity to at

risk populations is not in the public interest.

We ask that you instruct the EPA to develop minimum Federal

siting criteria which all states must follow.

We ask this because we have experienced first hand what a

community must go endure because of poor public policy.

The proximity of the Allenwood Federal Correctional Complex,

presently under its last stages of construction and occupancy, to

the proposed hazardous waste incinerator is of extreme concern to

the citizens and Emergency Services personnel of Union County/Gregg

Township.

Once completed, this will be the largest Federal Prison

Complex in the country and will house a minimum security facility,

a medium security facility, a maximum security facility, a training
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facility for Federal correctional officers and a witness protection

facility.

No part of the facility under construction is more than two

miles from the proposed hazardous waste facility, with the daycare

center at less than a quarter mile away.

You have heard from the Director of the Federal Bureau of

Prisons, Kathleen Hawke, about their concerns on this issue.

It has been frustrating to deal with the numerous Federal and

State Bureaucracies on this issue because there is a bureaucratic

tendency to not incur into another agency's jurisdiction.

Well it is in our jurisdiction, we want some protection, we

want some fairness and we want bureaucrats to respond to citizens

not lobbyists.

We are not asking for new laws, we are asking that the

existing laws be effectively implemented and that new rules be

issued in regard to siting criteria.

Thank you for your time and consideration.
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On March 25, 1994, Mr. Joseph A. LaSala, Jr., Vice-President
for Government and Regulatory Affairs presented testimony to the
Subcommittee on matters related to siting policies and practices,
the state of the hazardous waste industry, and USPCI's perspective
on its Pennsylvania project. Several statements contained in Mr.
LaSala 's written testimony are either in error or in need of
clarification. This supplemental testimony is intended to point
out these errors and misstatements.

On page 2 of Mr. LaSala 's testimony he states that the two
principal factors which "most attracted us [USPCI] to this site
were this identified need for incineration services and the
certainty of the Pennsylvania permitting process." This is a
contradicition of other statements made by USPCI regarding why they
selected the Gregg Township site. According to a USPCI memo titled
"Frequently Asked Questions and Answers" dated September 5, 1990,
USPCI acquired the property from Environmental Management Services,
Inc. and Pennswood Development after a statewide search. (See
Attachment #1). However, sworn testimony before the Gregg Township
Zoning Hearing Board by Mr. Larry Diday of Baker Engineers
indicates that the Gregg Township site was the only site evaluated
by the firm. (See Attachment #2).

Mr. LaSala indicated on page 3 of his testimony that "there
were four active permit applications. . .Today, in part because of
the many obstacles to siting, the other applicants have terminated
or halted work on their projects." Press reports indicate that the
Concord Resources proposal and the Envirosafe proposal were
withdrawn because of changes in the marketplace. (See Attachment
#3).

On page 4 of his testimony, Mr. LaSala states that the sole
intention of H.R. 2209 is to kill the Union County project. The
Union County project and the Milan, Michigan project are the only
hazardous waste permit proposals sited near Federal Prisons. USPCI
knew, prior to their acquisition of the land, that a Federal Prison
was proposed for Allenwood. (See Attachment #4).
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Further on page 4, Mr. LaSala indicates that "Imposing new
siting criteria on an applicant in the middle of the permitting
process not only is unfair, but it sends the wrong message to
companies in the waste management business." Mr. LaSala neglected
to inform the Committee that public comments made to PaDER, during
the development of the regulations on siting criteria, recommended
isolation distances or buffers, but the Department, at the time
Anthony Donatoni was Director of Policy Development for DER, did
not include those recommendations in the exclusionary siting
criteria. In addition changes in statutes or regulations which
impact business are commonplace as exemplified by numerous
amendments to Superfund and Clean Water Act Regulations.

A mistake was made in this instance, just as a mistake was
made in allowing WTI to construct and operate an incinerator in the
midst of a residential area less than 400 yards from an elementary
school. Regardless of the amount of investment made by USPCI and
Union Pacific, this mistake can be corrected with a minimal
financial impact upon the applicant. Mr. LaSala neglected to
mention the potential economic loss to agriculture as well as the
impacts the proposed incinerator would have on the quality of life.
It is inconcievable that a small, rural municipality could ever
match the financial resources of a major corporation such as Union
Pacific. The financial impacts of the USPCI proposal on Union and
Northumberland Counties could be devastating.

It is Union County's position that a poor business decision
combined with flawed public policy resulted in the hardship now
being faced by the citizens of Union County. USPCI takes no
responsibility for tax increases made by Union County and Gregg
Township, the Congress should accept no responsibility for any
Union Pacific losses.

Mr. LaSala has the audacity to further state on page 4 that
"Congress should not change the rules every time a project is
proposed that a member does not like. This is precisely the
situation we are facing in Pennsylvania." There are a number of
Members of Congress who do not like this project, including both
U.S. Senators, every elected official representing the region, all
of the regional Chambers of Commerce and Economic Development
Agencies, as well as the citizens. USPCI has to accept the
responsibility for selecting a miserable site, Pennsylvania DER
must accept the responsibility for adopting miserable siting
criteria, and EPA must be taken to task for allowing this situation
to get this far along in the process. Union County will take the
responsibility for not being up to speed on the status and nature
of public policy related to hazardous waste issues prior to May of
1990, however Union County is also the only known entity in the
United States which has done a thorough State-by-State analysis of
siting issues.
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There now exists a window of opportunity to provide adequate
and rational siting guidelines, the need for new facilities, as
testified to by EPA, the Hazardous Waste Treatment Council, the
Host Community Working Committee, Senator Arlen Specter and even
USPCI has significantly declined. There is every reason to now
proceed with providing minimum Federal Standards for siting new
facilities.

i

The rest of Mr. LaSala's testimony was an attack on cement
kilns, which just happen to be USPCI 's chief competitor for the
hazardous waste stream. Whatever the motivation for Mr. LaSala's
attack, it is irrelevant to the issue before the subcommittee and
should be the subject of a separate hearing.

It is interesting to note that Mr. LaSala made no claims
regarding USPCI 's public participation plan. On September 21,
1990, USPCI and Union Pacific officers stated that they desired to
earn the trust of the community. (See Attachment #5). The degree
to which they have failed in this regard is attested to by the
universal rejection of their proposal by every segment of our
community, a rejection which is most remarkable because it occurred
during an economic recession.

[Subcommittee Note: To minimize reproduction costs, the attachments referred

to in the statement are not reprinted. However, all attachments are available
for review at the Subcommittee's officies; individual aopies can be obtained

by contacting the Subcommittee.] ^
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Mr. Clinger. Mr. Deitrick.

STATEMENT OF SAMUEL DEITRICK, COUNTY COMMISSIONER,
NORTHUMBERLAND COUNTY

Mr. Deitrick. Thank you. My name is Samuel S. Deitrick, Com-
missioner of Northumberland County, PA.
Northumberland County, created in 1772, is located in Central

Pennsylvania. The west branch of the Susquehanna River, which
at its mouth is the largest river of the eastern United States, forms
a natural boundary between Union County and Northumberland
County, being that the western shoreline is Union County's eastern
boundary and all points east from Union County, including the
Susquehanna River, is Northumberland County. With respect to

drainage, the Susquehanna River flows from north to south the en-
tire length of Northumberland County's 53-mile western border.
Northumberland County's population in 1980 was 100,381 per-

sons, today the population is 96,771 persons, which is over a 4-per-
cent loss to our county whose business depends on the land and ag-
riculture. There are 294,848 acres of land in Northumberland
County, of which 127,800 acres are active farmland. That is, 43
percent of the total acreage for Northumberland County is commit-
ted to agricultural uses.
Agriculture is Pennsylvania's No. 1 business. Agriculture is also

Northumberland County's No. 1 business. Out of 67 counties in the
State of Pennsylvania, Northumberland County ranks sixth in the
number of hogs and pigs raised, seventh in the production of corn
for grain, ninth in the production of barley, and sixth in the pro-
duction of soybeans.
As you can tell, Northumberland County has reason to be con-

cerned about the proposed siting of a hazardous waste incinerator
within half a mile of our borders. Not only would agriculture busi-

nesses be negatively impacted by environmental pollution, but
other businesses, such as retail and wholesale establishments,
tourism and recreational trade, food processing, construction busi-

nesses, would be affected as well through the loss of business and
the spinoff trade throughout the region.

Our county is a host to many agricultural base industries such
as American Home Foods—which is Chef Boyardee, Weis Food
Market—and Furman Foods, a large manufacturer of canned
goods, to name a few.

Even more of a concern to myself and the citizens of North-
umberland County is the 18-mile radius from the proposed hazard-
ous waste incinerator site.

Northumberland County may have lost 4 percent of its popu-
lation from 1980 to 1990; however, the region closest to the inciner-

ator site has had a population increase of 3 percent. This 18-mile
radius, which includes five boroughs and six townships, is North-
umberland County's fastest growing area.

As of 1990, there were 29,000 people living in this region of our
county, with the completion of the Allenwood Federal Prison Com-
plex over the past couple of years, the population has risen even
more.

In terms of housing units in the past 10 years, Northumberland
County has increased by 2 percent, while this region shows an in-
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crease of 8 percent. The population for this region is only 30 per-

cent of the county's total population. However, it holds 35 percent
of the wealth in real estate assessed value.

As county commissioners, we are responsible for adopting a bal-

anced budget based upon revenue from levying real estate taxes.

Eighty-five percent of our county's revenue originates from as-

sessed values on real estate. Our assessed value is now at the max-
imum allowed by law. Northumberland County is very concerned
that a hazardous waste incinerator will negatively impact our
county budget and create an inability to provide necessary services

to our county residents. —
Northumberland County over the past 4 years has tried to assist

Union County in its endeavors to stop the siting of this hazardous
waste incinerator. Northumberland County commissioners have
passed resolutions supporting the efforts of Union County in this

fight, not just because we want to be good citizens and neighbors,
but because we feel that our county will be negatively impacted as
much as Union County if not more so were this incinerator to be
built.

In these times of strained budgets, Northumberland County has
donated $25,000 to Union County to help defray the costs of re-

search and permit reviews and legal fees. Unfortunately, the prop-
erty that this hazardous waste incinerator is proposed to be built

on is located on the Northumberland County line.

Northumberland County is not recognized as a host community,
nor is our county eligible for reimbursements of money. This over-
sight in Pennsylvania Act 108 needs to be addressed, along with
all the other oversights that have occurred with this permitting
process.

Many of Northumberland County's citizens have volunteered
their time and efforts to educate the people in our region about the
effects and problems that hazardous waste incineration causes
upon surrounding areas. We, the Northumberland County commis-
sioners, ask you to instruct the Environmental Protection Agency
to conduct more in-depth studies about hazardous waste inciner-

ation and the effects that it has upon our communities.
Northumberland County also asks that the Environmental Pro-

tection Agency reviews how States permit these facilities and cor-

rect the many problems that are present in these processes.
Thank you, Mr. Chairman.
Mr. Clinger. Thank you very much, Mr. Deitrick.
[The prepared statement of Mr. Deitrick follows:]
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BEFORE

THE CONGRESS OF THE UNITED STATES
COMMITTEE ON GOVERNMENT OPERATIONS

SUBCOMMITTEE OK THE ENVIRONMENT, ENERGY AND NATURAL RESOURCES

Good Afternoon., my name is Samuel S. Deitriclt, Commissioner a*

Kor.humber.and County, Pennsylvania.

Northumberland county, created in 1772, is located in Central

Pennsylvania. The West Branch of the Susquehanna River, whi'-h nz

iVs mouth is the largest river of the Eastern United States, forms

a r.ii-jral boundary between Ur.ion County ar.d Northumberland County

being that tl-.e western, shore line is Union County's eastern

bouuisry ar.d all points east from Union County, including the

Scscjshannt River is Northumberland County. With respect to

drainage the Susquehanna River flows from North to South the ent_re

length of Northumberland County's fifty-three mile western border.

Northumberland County's population in 1980 was 100,361

persons, today the population is 96,771 persons which is over a 13

Loss to our County whose business depends upon the land and

•lgriculture . There are 294,848 acres of land In Northumberland

Courr.y of which 127,800 acres is active farmland. That is 43% c£

~.~.e total acreage for Northumberland County is committed to

acri cultural uses. Agriculture is Pennsylvania's number cne
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business. Agriculture is also Northumberland County's number one

business. Out of 67 counties in the State of Pennsylvania,

Northumberland County ranks 6th in the number of hogs and pigr.

raised, ?t.i in the production of corn for grain, 9th in the

production of barley, and 6th in the production of soybeans. A3

you can tell Northumberland County ha* reaaon to be concerned about

the proposed siting of a hazardous waste incinerator with- in a 1/2

nile of our borders. Not only would agricultural businesses be

negatively impact by environmental pollution, but, other businesses

ouch as retail and wholesale establishments, tourism and

recreational trade, food processing, construction businesses would

be effected ea well through the loaa of business and apin off trade

throughout the region.

Even more of a concern to myself and the eitisena of

Northumberland County ia the eighteen mile radius from the propound

hazardous waste incinerator site. Northamberlend County may have

loot 4ft of it 'a population from 1980 to 1990; however, the region

cioeeat to thia incinerator aite has had a population inereate of

3%. Thia eighteen nile radius, which includes S boroughs and 6

towcjhipe, ia Northumberland County 'a fasteat growing mr*%. A* of

IS9C there were 29,000 people living in thia region of our County,

with the completion of the Aileawcod rederel Prison Complex over

the paat couple of years the population he* risen even more.

In terms of housing units in the paat 10 years Northumberland

Zo.r.ty has increased by 2%, while thia region ahowa an increase of
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8%. The population for this region is only 30% of the County's

total population, however, it holds 35% of the wealth in real

eat&ts assessed value.

As County Commissioners we are responsible for adopting a

balanced county budget based upon revenue from levying real

estate taxes. 85% Of our County's revenue originates from assessed

values on real estate. Our assessed value is now at the maximum

allowed by law. Northumberland County is very concerned that a

hazardous waste incinerator will negatively impact our County

budge*: and create an inability to provide necessary services zo our

residents.

Northumberland County over the past 4 years has tried to

assie- Union County in it's endeavors to stop the siting of this

hazardous waste incinerator. Northumberland County Commissioners

nave passed resolutions supporting the efforts of Union Counr.y ir.

this fight not just because we want to be good neighbors, but,

because we feel that our County will be negatively impacted as

much as Union County if not more so were this incinerator tc be

built . In these times of strained budgets Northumberland County

.ias dona-ed $25,000 dollars to Union County to help defray the

costs of research and permit reviews and legal fees.

Unfortunately, evsn though the property that this hazardous vae-ce

incinerator is proposed to be built on is located on the

'Northumberland County Line, Northumberland County is not
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8%. The population for this region is only 30% of the County's

total population, however, it holds 35% of the wealth in real

estate assessed value.

As County Commissioners we are responsible for adopting a

balanced county budget based upon revenue from levying real

estate taxes. 85% Of our County's revenue originates from assesaei

values on real estate. Our assessed value is now at the maximum

allowed by law. Northumberland County is very concerned that a

hazardous waste incinerator will negatively impact our County

budget and create an inability to provide necessary services to our

residents.

Northumberland County over the past 4 years has tried to

assist Union County in it's endeavors to stop the siting of this

hazardous waste incinerator. Northumberland County Commissioners

nave passed resolutions supporting the efforts of Union County It.

this fight not just because we want to be good neighbors, but,

because we feel that our County will be negatively impacted as

much as Union County if not more so were this incinerator tc be

built. In these times of strained budgets Northumberland County

.-ids donated $25,000 dollars to Union County to help defray the

costs of research and permit reviews and legal fees.

Unfortunately, even though the property thet this hazardous vacce

incinerator is proposed to be built on is located on the

Northumberland County Line, Northumberland County is not

49 436 360
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recognized as a host community nor is our County eligible for

reiitbursemanrs of money. This oversight in Act 108 needs to be

addressed along with all the other oversights that have occurrsc

with this permitting process.

Many of Northumberland County's Citizens have volunteered

-heir time and efforts to educate the people in our region about

the effects end problems that hazardous waste incineration caus«6

upcr. surrounding arees. We the Northumberland County Commissioners,

ask you to instruct the Environmental Protection Agency to conduct

more in depth studies about hazardous waete incineration and the

effects that it hes upon our communities. Northumberland County

also asks that the Environmental Protection

Agency reviews how statee permit these facilities end correct the

.-nary problem* -hat ere present in these processes.

Tl-.dnk You
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Mr. Clinger. Now, Mr. McGranaghan.

STATEMENT OF JOSEPH A. McGRANAGHAN, EXECUTIVE VICE
PRESIDENT AND GENERAL MANAGER, SUNBURY BROAD-
CASTING CORP. AND CHATOMAN, GOVERNMENTAL AFFAHtS
COMMITTEE, CENTRAL SUSQUEHANNA VALLEY CHAMBER
OF COMMERCE
Mr. McGranaghan. I am Joseph A. McGranaghan, executive

vice president of Sunbury Broadcasting Corp. in Sunbury, PA, but
I am here today as chairman of the Governmental Affairs Commit-
tee of the Central Susquehanna Valley Chamber of Commerce. I

also served 2 years as president of that chamber and for the past
5 years I have served as president of SIDCO, the Susquehanna In-

dustrial Development Corp., a nonprofit development affiliate of
the chamber that has helped to create hundreds of jobs and attract

millions of dollars in development to our valley.

The Central Susquehanna Valley has a rich heritage of natural
rural tradition and in addition to a strong work ethic, our citizens

take great pride in the natural resources our valley has to offer.

The Susquehanna River is flanked by rich agricultural land, many
sparkling trout streams and forests rich with wildlife in addition
to vibrant and proud communities. Our rural character and our
high quality of life are the main components of our region's ability

to attract and retain the many smaller industrial firms that help
us maintain stable employment.
Our chamber is a growing regional business, professional, com-

mercial and industrial association of more than 450 member firms
in Northumberland, Snyder, and Union Counties in central Penn-
sylvania. As a chamber, we are constantly working to improve our
transportation network to help and strengthen our existing compa-
nies.

We work closely with our elected officials to encourage a favor-

able business climate in the Commonwealth of Pennsylvania. Our
foremost goal is always to help our local companies grow and to

provide opportunities for new industry in the area.

So you might wonder why we would oppose a $100 million devel-
opment project that proposes to bring more than 500 construction
jobs and 100 permanent jobs and an estimated annual payroll of
$2.5 million to Gregg Township, Union County and our Central
Susquehanna Valley. We know that jobs mean more retail sales,

more bank deposits, more housing construction, more of everything
that we have been working hard to attract to help stimulate our
economy. You would think we would be greeting USPCI with open
arms, but you would be wrong.
When the developer's agents came to our valley about 4 or 5

years ago, their stated intent was to purchase vacant farmland to
build an industrial park anchored by a factory compatible with ex-
isting industry and using products from our agricultural base. Most
of us in the valley were excited that our agricultural products could
help produce another industry and more jobs.

In 1991, we learned what the developer was really planning for

the site. A permit application had been filed with the Pennsylvania
Department of Environmental Resources for a hazardous waste in-

cinerator. We subsequently learned that this proposed hazardous
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waste incinerator would burn 75,000 tons a year of solvents, petro-
leum sludge, metal waste, drug manufacturing residues and a vari-

ety of other industrial and commercial leavings, both from inside
and outside Pennsylvania.
As more and more details of this project became known, the busi-

ness community began to see this not as a blessing to our valley,

but as a curse. Also in 1991, the members of our chamber identi-

fied this USPCI project as the major problem facing our valley in

the years ahead. In each succeeding year, they have repeated their
concern.
Every other chamber of commerce and business group in the val-

ley that has considered this issue has joined us in our position.

We have not found one local group of any kind in support of this

project. Is this just another knee-jerk, not-in-my-backyard reaction
from people unduly alarmed by progress and technology? It most
emphatically is not. What it is then is the real, deep and honestly
held conviction that Pennsylvania has not, by law, adopted the
kind of tough but reasonable siting criteria that will allow such a
facility to be built and operated in safety and without threat to the
health and well-being, both physical and emotional, of the people.

In 1991, Pennsylvania State Senator Edward Helfrick introduced
a series of sighting criteria for hazardous waste incinerators in

Pennsylvania. They are fair, reasonable, and they offered sufficient

protection to our community institution. Had they been enacted
into law, we would not need to be here today. But despite biparti-

san support, they were defeated, not just once, but twice. Our
chamber supported Senator Helfrick's bill each time it was intro-

duced and we continue to support the criteria he outlined.

Our chamber cannot and will not remain silent when we see our
quality of life or that of any other community in our State placed
in jeopardy because elements of our State Government are afraid

of or beholden to the special interests who would directly profit and
benefit from siting criteria that just don't offer the requisite meas-
ure of protection for community institutions.

You may have heard or read just 2 weeks ago the feed mill fire

in the Borough of Selinsgrove, PA, which is part of our chamber's
service area and not more than 20 miles from the site of the pro-

posed USPCI burner. Some of the contents of that feed mill could

have released a poisonous gas had they come in contact with the

water used to put out the fire.

In a very short period of time and for very valid safety concerns,

half of the Borough of Selinsgrove, including its schools, had to be
evacuated. Fortunately, no one was injured. One of the lessons

emergency management people learn from such a situation is that

distance buys you time.
If USPCI gets a green light from our State Government to build

this burner under the current inadequate siting criteria, the poten-

tial for a real disaster at the Federal prison complex, just a stone's

throw away, is not only undeniable, but frighteningly real.

One of our chamber's major objectives over the years has been
the improvement of Route 15, the major North/South route in cen-

tral Pennsylvania. An even greater potential hazard exists with the

transport of 75 tons of hazardous waste to the incinerator each
year. I am sorry to say we do have an occasional accident on our
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highways, some of them involving trucks. How often would an acci-

dent involving a truck carrying hazardous waste to this site occur?
Once a year, once every 5 years, maybe only 1 in 10? But what
would the result be?

I admit we have some other concerns about this project as well.

Agriculture is a big industry in our area. The residue from this in-

cinerator, however treated in the process, will spread across our
valley and will certainly land on our crops. How hard will it be to

sell crops grown in our area when potential buyers learn of the
nearby hazardous waste incinerator?
The proposed project greatly hampers our emerging tourism mar-

ket. We are concerned that the thousands of visitors that come
each year for camping, hiking, fishing, hunting, boating and to visit

many of our attractions will find this type of neighbor to be not
only unpleasant, but unacceptable.
The Susquehanna River, less than a mile to the windward side

of the site, and our streams will certainly be affected, as will the
natural habitat of our wildlife. It is unlikely that our residents will

ever again feel completely safe in our yards. It is well worth noting
that those who would profit most from this project don't live any-
where near it.

I am told it is somewhat unusual for a business organization
such as ours to appear at hearings such as these to testify against
the interests of other business people, and even more unusual that
we are here to ask the Congress of the United States to tightly reg-

ulate an industry and to take away some of our State's power. That
may be so, but the proper and safe disposal of hazardous waste is

a very special case and the issues involved here go far beyond the
company's right to simply pursue a profit.

We urge you to take this important issue away from the States.
Give us reasonable and fair siting criteria for this type of project
and provide an oversight review of the States as they attempt to

deal with this issue.

Your responsibility here was clearly defined by Thomas Jefferson
in a message to the citizens of Washington County, MD in 1809.
Jefferson told them, "The care of human life and happiness and not
their destruction is the first and only legitimate object of good gov-
ernment."

I thank you for the opportunity to testify on this very important
issue, Mr. Chairman.
Mr. Clinger. Thank you very much, Mr. McGranaghan.
[The prepared statement of Mr. McGranaghan follows:]
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Good morning, I'm Joseph A. McGranaghan, Executive Vice President and

Genera] Manager of Sunbury Broadcasting Corporation in Simbury, Pennsylvania.

I'm here today as Chairman of the Governmental Affairs Committee of the Central

. Susquehanna Valley Chamber of Commerce. In addition to my Governmental

Affairs assignment, I served for 8 years as a member of the Chamber's Executive

Committee, for two years as President of the Chamber and for the past five years I

served as President of S.I DC.0, The Susquehanna Industrial Development

Corporation, a non-profit development affiliate of the Chamber that has helped to

create hundreds ofjobs and attract millions of dollars in development to our Valley.

The Central Susquehanna Valley has a rich heritage of natural rural tradition

and, in addition to a strong work ethic, our citizens take great pride in the natural

resources of our valley. The Susquehanna River is flanked by rich agricultural land,

many sparkling trout streams and forests rich with wildlife in addition to vibrant and

proud communities. Our rural character and our high quality of life are the main
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components of our region's ability to attract and retain the many smaller industrial

firms that help us maintain stable employment.

Our Chamber is a growing regional business, professional, commercial and

industrial association of more than 450 member firms in Northumberland, Snyder

and Union Counties in Central Pennsylvania. As a Chamber, we are constantly

working to improve our transportation network to help and strengthen our existing

companies. We work closely with our elected officials to encourage a favorable

business climate iu the Commonwealth of Pennsylvania. Our foremost goal is

always to help our local companies grow and to provide opportunities for new

industry in the area.

So, you might wonder why we would oppose a $100 million development

project that proposes to bring more than 500 construction jobs and 100 permanent

jobs with an annual payroll of $14 million to Gregg Township, Union County and

the Central Susquehanna Valley. We know that jobs mean more retail sales, more

bank deposits, more housing construction ... more of everything we've been working

hard to attract to help stimulate our economy. You would think we would be

greeting United States Pollution Control, Inc. (USPCI) with open arms ... but you

would be WRONG!

49-436 98-10
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When the developer's agents came to our valley about four years ago, their

stated intent was to purchase vacant farm land to build an industrial park anchored

by a factory compatible with existing industry and using products from our

agricultural base. Most of us in the Valley were excited that our agricultural

products could help to provide another industry and more jobs. In 1 991 , we learned

what the developer was really planning for the site. A permit application had been

filed with the Pennsylvania Department of Environmental Resources for a

Hazardous Waste Incinerator. We subsequently learned that this proposed

Hazardous Waste Incinerator would burn 75,000 tons a year of solvents, petroleum

sludge, metal waste, drug manufacturing residues and a variety of other industrial

and commercial leavings, both from inside and outside Pennsylvania.

As more and more details of this project became known, the business

community began to see this not as a blessing to our valley, but as a curse. In 1 991

,

the members of our Chamber identified this U.S.P.C.I. project as the major problem

facing our valley in the years ahead. In each succeeding year they have repeated

their concern. Every other Chamber ofCommerce and business group in the Valley,

that has considered the issue, has joined us in our position. We have not found one

local group of any kind in support of this project. Is this just another knee jerk "Not

In My Back Yard" response from people unduly alarmed by progress and
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technology? It most emphatically is not. What it is then is the real, deep and

honestly held conviction that Pennsylvania has NOT, by law, adopted the kind of

tough, but reasonable siting criteria that will allow such a facility to be built and

operated in safety and without threat to the health and well being (both physical and

emotional) of the people.

In 1991 Pennsylvania State Senator Edward Helfrick introduced a series of

siring criteria for Hazardous Waste Incinerators in Pennsylvania. They were fair,

reasonable, and offered sufficient protection to community institutions. Had they

been enacted into law we would not need to be here today. But despite bi-partisan

support they were defeated, not just once, but twice. Our Chamber supported

Senator Helfrick's bill each time it was introduced. We continue to support the

criteria he outlined

Our Chamber can not and will not remain silent when we see our quality of

life, or that ofany other community in our state, placed in jeopardy because

elements of our state government are afraid of or beholden to the special interests

who would directly profit and benefit from siting criteria that just doesn't offer the

requisite measure of protection for community institutions.

You may have heard or read two weeks ago of a feed mill fire in the Borough

of Selinsgrove, Pennsylvania which is part of our Chamber's service area and not
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more than 20 miles from the site of the proposed U.S.P.C.I. burner. Some ofthe

contents of that feed mill could have released a poisonous gas had they came in

contact with water. In a very short period of time, and for very valid safety

concerns, half of the borough of Selinsgrove, including its schools, had to be

evacuated. Fortunately, no one was injured. One of the lessons emergency

management people learn from such a situation is that distance buys you time. If

U.S.P.C.I. gets a green light from our state Government to build this burner under

the current inadequate siting criteria, the potential for a real disaster at the Federal

Prison Complex, just a stone's throw away, is not only undeniable but frightcningly

real.

One of our Chamber's major objectives over the years has been the

improvement of the Route 1 5, the major north / south route in Central Pennsylvania.

An even greater potential hazard exists with the transport of 75 tons ofhazardous

waste to the incinerator each year. I'm sorry to say that we do have an occasional

accident on our highways involving trucks. How often would an accident involving

a truck carrying hazardous waste to this site occur? Once a year ... once every five

years ... or once every ten years? And what would be the result?

I will admit that we all have other concerns about this project as well.

Agriculture is a big industry in our area. The residue from this incinerator, however
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treated in the process, will spread across our Valley and will certainly land on our

crops. How hard will it be to sell crops grown in our area when potential buyers

learn of the nearby hazardous waste incinerator?

The proposed project greatly hampers our emerging tourism market. We are

concerned that the thousands of visitors that come each year for camping, hiking,

fishing, hunting, boating and to visit many attractions in the area, will find such a

neighbor not only unpleasant, but unacceptable.

The Susquehanna River, less than a mile to windward side of the site, and our

streams certainly will be affected, as will the natural habitant of our wildlife. It is

unlikely that our residents will ever again feel completely safe in their yards. And it

is well worth noting that those who would profit from this project don't live

anywhere near it.

I am told that it is somewhat unusual for a business organization, such as

ours, to appear at hearings, such as these, to testify against the interests of other

business people .... and even more unusual that we are here to ask the Congress to

tightly regulate an industry and take away some of our state's power. That may be

so, but the proper and safe disposal of hazardous waste is a very special case and

the issues involved here go far beyond a company's right to simply pursue a profit.
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We urge you to take this important issue away from the states. Give us

reasonable and fair national siting criteria for this type of project and provide an

oversight review of the states as they attempt to deal with this issue. Your

responsibility here, was clearly defined by Thomas Jefferson in a message to the

citizens of Washington County, Maryland in 1809. Jefferson told them: "The care

ofhuman life and happiness, and not their destruction, is the first and only legitimate

object ofgood government." I thank you for the opportunity to testify on this most

important matter.
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Mr. CLINGER. Now we turn to our clean-up hitter, State Rep-
resentative Russell Fairchild.

STATEMENT OF STATE REPRESENTATIVE RUSSELL
FAIRCHILD, 85TH DISTRICT, WINFIELD, PA

Mr. Fairchild. Thank you, Mr. Chairman.
One of the things I have learned is that sometimes it is good to

go last, but other times it is not good to follow a professional that

is in the broadcasting business.

Mr. Chairman and members of the respective staffs, it is cer-

tainly a pleasure to be here, and I am going to address the siting

criteria, the need for baseline studies, and the environmental jus-

tice issue.

USPCI of Pennsylvania is proposing a commercial hazardous
waste landfill and incinerator that is capable of burning 219,000
tons annually. The proposed facility includes over 4 million gallons

of on-site storage for hazardous waste. The site is less than 1,000

feet from the west branch of the Susquehanna River and is com-
posed of prime agricultural land.

A major problem with this proposed site is its proximity to the
largest Federal correctional complex in the United States. How
does one evacuate over 3,000 inmates and over 300 employees of

that complex in the event of a major accident at the incinerator fa-

cility?

In public testimony, the Federal Bureau of Prisons does not be-

lieve that it can adequately evacuate this many inmates and staff

in a timely and secure manner without endangering prison staff,

inmates and the community.
Pennsylvania regulations do not include prisons in the siting cri-

teria. I have introduced legislation to address this issue, and have
received no support from the Pennsylvania Department of Environ-
mental Resources during the past 3 years.

In a November 19, 1993 letter, DER states, "Regarding the Com-
monwealth's current laws and regulations governing hazardous
waste management, the department does not see a need for

changes at the moment."
I am requesting that Congress instruct EPA to use its omnibus

authority with the RCRA permit process to establish isolation dis-

tances from prisons, schools, nursing homes, hospitals, and other
multi-occupant facilities.

I was glad to hear in EPA testimony today that the Secretary
does have that authority. So the prime impetus here is, let the Sec-

retary exercise her authority.

What will the impacts be on the Susquehanna River and the
Chesapeake Bay with the hundreds of thousands of pounds of toxic

emissions, such as heavy metals, dioxins, furans, being emitted
into the air for the next 20 to 30 years and becoming part of the
Chesapeake Bay ecosystem?
This proposed facility could undue millions of dollars Congress

has spent to clean up the Chesapeake Bay. Will DER or EPA com-
plete a baseline study so that accurate measurements of toxic depo-
sitions can be measured? If not, why not? The polluters should
have to pay for any associated clean-up for which they are respon-
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sible and to prove responsibility, baseline studies are an absolute
necessity.

The proposed facility is in the midst of some of the most produc-
tive farmlands in Pennsylvania. There are over 3,700 farms in the
6 county region. The total value of the agricultural products is over
$215 million annually. This figure does not include food processors
such as Furman, Weis, Chef Boyardee.
The only recourse for contamination, perceived or real—and

when I say perceived, remember alar—and the resulting loss of
markets may be through the judicial system by an action brought
by the farmers themselves. In facts and circumstances, DER even
had the fortitude to state that that would be the action that a
farmer should take.

DER or any other governmental agency will not compensate any-
one for the loss of crops and markets or incurred legal costs. I be-
lieve you will agree and other members of the panel will agree that
bringing a civil suit against a multi-billion dollar conglomerate is

practically impossible given the already strained financial re-

sources of our family farms.
I am asking every member of the committee to put themselves

in that position, and let them think about the possibility of suing
Union Pacific or any other company for damages.
This task is next to impossible without baseline studies. I am re-

questing that Congress instruct EPA to use its omnibus authority
to establish national standards and guidelines for baseline studies
as part of the RCRA permit process.

As we went through this process today, the one thing that no one
seemed to mention is where are the studies from scientists that
prove that there is no damage to the environment or the people
that live in close proximity? Why haven't studies been done?

I think it is extremely unreasonable to say to the 50 States, you
do your studies or have the prospective applicant do your studies.

It seems to me that this becomes—should be a central issue to the
siting process, and let's get these studies done. The last studies
that I know were done were done by the Science Advisory Commit-
tee of EPA, and they pointed out major concerns. But why haven't
we revisited the issue?
Perhaps if we did, we would not be talking about a lot of these

issues that are before us today.
Recent U.S. Supreme Court rulings have made it clear under the

commerce clause, hazardous waste is treated as an item of profit-

able commerce and cannot be restricted. EPA, hazardous waste
companies, Wall Street, stock analysis, environmentalists and oth-

ers have all realized and publicly stated that an overabundance of

incineration capacity exists in our country due to the effects of

reuse, recycling, and substitution of toxic chemicals in our society.

In fact, EPA reports indicate that a 45-percent overcapacity cur-

rently exists for incineration. The public policy question that must
be addressed by EPA and Congress is, do you believe that each
State should have its own commercial hazardous waste incinerator

in light of the documented overabundance of nationwide capacity?

It is a fundamental question, and EPA has left all the 50 States
and the developers and the environmentalists out to hang, so to

speak. The policy is or should be, that needs to be addressed by
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EPA, is does it make any sense whatsoever to require a commercial
hazardous waste incinerator in each of the 50 States.

Perhaps the developers would love to have it that way, but I

don't think it makes any sense from a business aspect, I don't

think it makes a damn bit of sense from the Government aspect,

and it sure in hell doesn't make any sense from an environmental
aspect.

Union County has the highest concentration of minorities of any
rural county in Pennsylvania. In fact, Gregg Township, a poor,

rural township is now home to a 38-percent minority population.
This exceeds just about every other borough and township in Penn-
sylvania. The nearest populated community is the prison commu-
nity which is located directly next to the proposed facility. It is

comprised of approximately a 60-percent minority population.

The State and USPCI have targeted this site next to a very large

concentration of minorities. Whether it was done on purpose, I can-
not say. However, the fact still exists that environmental racism is

indeed taking place. I exposed these facts 2 months ago, and I un-
derstand that a civil rights complaint has now been filed with the
U.S. Civil Rights Commission.

It is my understanding that a citizen's group in Mississippi filed

a similar complaint last fall. It is interesting to note that both
projects are being proposed by USPCI.

I request that Congress ensure that these complaints are fully

investigated, and the appropriate remedies are quick and decisive

to stop the unjust policies of environmental injustice that exist in

Pennsylvania's hazardous waste program.
As cleanup hitter, I would like to add that I was glad to see that

USPCI admitted they had prior knowledge that there was a great
potential of the Federal complex being located there. I would say
to them that there were well-publicized hearings that were held in

Union County, and to my recollection, they did not testify at all.

They did not indicate any concern at all.

So I would like the record to show that there were public hear-
ings that were had in Gregg Township, and everyone had an oppor-
tunity to submit concerns at that time, and they had that.

In summary, in 1879, Robert Lewis Stevenson said, "And when
I ask the name of the river, and heard that it was called the Sus-
quehanna, the beauty of the name seemed to be part and parcel of
the beauty of the land, that was the name as no other could be for

that shining river and desirable valley."

Our task today and in the future is to ensure that our children
and their children can speak the same words about our valley. The
people of the Susquehanna Valley have and will continue to do
their part, and we are asking Congress to ensure that EPA and the
States start doing theirs.

Thank you very much.
I would like to thank you, Mr. Chairman, and also Chairman

Synar, and also thank all the people who showed up here today,
many of whom gave up working for a day to put food on their table
to visit Washington, DC. It is an issue that is of paramount impor-
tance, as you well now, to all of us.

Thank you.
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Mr. Clinger. Thank you, Representative Fairchild, for a very el-

oquent presentation.

[The prepared statement of Mr. Fairchild follows:]
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Mr. Chairman, and members of the committee, my testimony

will address siting criteria, the need for baseline studies, and

environmental justice.

USPCI of PA is proposing a commercial hazardous waste

landfill and incinerator that is capable of burning 219,000 tons

of hazardous waste annually. The proposed facility includes over

4 million gallons of onsite storage for hazardous waste. The site

is less than 1000 feet from the West Branch of the Susquehanna

River, and is composed of prime agricultural land.
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A major problem with this proposed site is its proximity to

the largest Federal Correctional Complex in the United states.

How does one evacuate over 3000 inmates and 300 employees of the

Federal Correctional Complex in the event of an major accident at

the incinerator facility? In public testimony, the Federal

Bureau of Prisons does not believe that it can adequately

evacuate this many inmates and staff in a timely and secure

manner without endangering prison staff, inmates and the

community. Pennsylvania regulations do not include prisons in

the siting criteria. I have introduced legislation to address

this issue, and have received no support from the Department of

Environmental Resources (DER) during the past three years. In a

November 19th, 1993 letter, DER states, "Regarding the

Commonwealth's current laws and regulations governing hazardous

waste management, the Department does not see a need for changes

at the moment." I am requesting that Congress instruct EPA to

use its omnibus authority with the RCRA permit process to

establish isolation distances from prisons, schools, nursing

homes, hospitals, and other multi-occupant facilities.

What will the impacts be on the Susquehanna River and the

Chesapeake Bay with the hundreds of thousands of pounds of toxic

emissions such as, heavy metals, dioxins, furans , being emitted

into the air for the next 20 to 30 years and becoming part of the

Chesapeake Bay ecosystem?
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Will DER or EPA complete a baseline study so that accurate

measurements of toxic depositions can be measured? If not, why

not? It would seem the polluters should have to pay for any

associated clean-up for which they are responsible.

The proposed facility is in the midst of some of the most

productive farmland in Pennsylvania. There are over 3700 farms

in the six county region. The total value of the agricultural

products is over 215,000,000 million dollars annually. This

figure does not include food processors, such as, Furman Foods,

Weis Markets, and American Home Foods.

The only recourse for contamination, perceived or real, and

the resulting loss of markets may be through the judicial system

by an action brought by the farmers themselves. DER or any other

governmental agency will not compensate anyone for the loss of

crops and markets or incurred legal costs. I believe you will

agree that bringing a civil suit against a multi-billion dollar

conglomerate is practically impossible given the already strained

financial resources of our family farms. This task is next to

impossible without baseline studies. I am requesting that

Congress instruct EPA to use its omnibus authority to establish

national standards and guidelines for baseline studies as part of

the RCRA permit process.
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Recent U.S. Supreme Court rulings have made it clear that

under the Commerce clause, hazardous waste is treated as an item

of profitable commerce and cannot be restricted. The

Environmental Protection Agency (EPA), hazardous waste companies,

Wall Street stock analysts, environmentalists, and others have

all realized and publicly stated that an overabundance of

incineration capacity exists in our country due to the effects of

re-use, reduction, recycling and substitution of toxic

chemicals in our society. In fact, EPA reports indicate that a

45% overcapacity currently exists for incineration. The public

policy question that must be addressed by EPA and Congress is; do

you believe that each state should have its own commercial

hazardous waste incinerator in light of the documented

overabundance of nationwide capacity?

Union County has the highest concentration of minorities of

any rural county in Pennsylvania. In fact, Gregg Township, a

poor, rural township is now home to a 38% minority population.

This exceeds just about every other borough and township in

Pennsylvania. The nearest populated community is the prison

community which is located directly next to the proposed

incinerator and toxic waste dump. It is comprised of

approximately a 60% minority population. The state and USPCI

have targeted this site next to a very large concentration of

minorities, whether it was done on purpose, I cannot say,

however, the fact still exists that environmental racism is

indeed taking place. I exposed these facts two months ago, and I
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understand that a civil rights complaint has now been filed with

the US Civil Rights Commission. It is my understanding that a

citizen's group in Mississippi filed a similar complaint last

fall. It is interesting to note that both projects are being

proposed by USPCI . I request that Congress ensure that these

complaints are fully investigated, and the appropriate remedies

are quick and decisive to stop the unjust policies of

environmental injustice that exist in Pennsylvania's hazardous

waste program.

In 1879, Robert Louis Stevenson said, (Quote) "And when I

ask the name of the River, and heard that it was called the

Susquehanna, the beauty of the name seemed to be part and parcel

of the beauty of the land, that was the name as no other could be

for that shining river and desirable valley" (EndQuote) . Our

task today and in the future is to ensure that our children and

their children can speak the same words about our valley. The

people of the Susquehanna Valley have and will continue to do

their part and we are asking Congress to ensure that EPA and DER

start doing theirs. Thank you. Are there any questions?
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Mr. Clinger. I thank the entire panel. I am not exactly an unbi-
ased observer, but I thought you did a great job in the presen-
tation.

Just a few questions to conclude here.

Russ, the question of environmental equity, which you discussed
and testified on, and which we had earlier testimony about on a
national basis, have you brought this issue to the attention of the
Pennsylvania Department of Environmental Resources? And if so,

what kind of discussions have you had, and what sort of response
have you had?
Mr. Fairchild. Well, Congressman Clinger, one of the most in-

teresting responses I have received is from the Department of En-
vironmental Resources, and whenever I bring something to them,
they are very quick to respond, put their spin on things, and to my
knowledge, there has not been one word issued out of the Depart-
ment of Environmental Resources concerning this issue, which I

think my spin on that is that they know this is an extremely criti-

cal issue, not only to Pennsylvania, but to all 50 States.

When I had a news conference at the Federal building in

Lewisburg, I also pointed out all the boards that either played a
role or are playing a role in siting these facilities. I asked that DER
take a look at the amount of minorities that are on the boards that
control these facilities.

I know I am under oath here, but to my knowledge—and I could

be wrong—but to my knowledge, of all the boards I am talking

about, the Solid Waste Advisory Committee, EQB, the Siting Team,
there is only one or two minorities out of all the makeups on the
board. So I think DER has to really take a very serious internal

look at this issue, and I expect they will.

To answer your question, I think that is why they have not re-

sponded.
Mr. Clinger. It just seems to me that clearly that is an issue

that this administration, the Federal administration, is going to

put a lot of emphasis on in the years ahead, that any jurisdiction

that really doesn't take that into account is doing so at their own
peril because it is going to be perceived with more emphasis as

time goes on, rather than less, given the rigures you cited.

Mr. Fairchild. You probably haven't had time to read the com-
plaint that was filed by Gregg Township, the prison project, and
OUE, but it is excellent. It is an excellent document.

It kind of lays it on the line, and I think we really do have prob-

lems.
The lady that testified today on that issue was also just excel-

lent.

Mr. Clinger. Mr. McGranaghan, you talk about the reason why
a businessman or someone representing a business organization

would be opposed to something representing jobs. But you also

talked about the fact that a lot of jobs in your area are dependent
upon agriculture.

Given the fact that we are going to have emissions from this fa-

cility, it could affect the viability of agriculture as a major employer
in the area. How big is that industry?
Mr. McGranaghan. I think it is very big. I had a chance to talk

to Foster Furman, who is one of the leaders of Furman Canning,
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before I came down here. Their concern is perception as well as re-

ality. No matter how well this material is treated, if it lands on the

crops and people learn about it and think that it will harm them
or that products grown in this area are tainted in some way, as

Russ pointed out, the only recourse we would have would be to sue
people, and to sue USPCI or sue Union Pacific would not be some-
thing I would relish, and I am sure the average small farmer would
not want to engage in that either.

A large part of our community's success is based upon agri-

culture, and anything that caused a real or perceived problem
would dramatically and adversely impact on the overall economic
climate of our valley.

Mr. Clinger. Mr. Deitrick, you stated that Northumberland
County is going to receive, would be anticipated to receive, the
great majority of the stack emissions that would be generated from
the facility, and also the sewage discharges. Do you have any offi-

cial role in the DER siting process?
Mr. Deitrick. No, and I think this is what basically my testi-

mony, the synopsis of it under this act of Pennsylvania 108, North-
umberland County cannot participate legally as a host county or
even as an add-on county, even financially.

We cannot receive money, as Union County has, and essentially

our county line is on Union County's muddy borders along the
river. As far as stack emissions, certainly it is an area which is full

of moisture and as dry stack particles go up, they are going to

gather moisture and certainly they will drop much quicker on our
farmlands.
So essentially we have been left out of the process and we know

it by legal

Mr. Clinger. By the law.

Ms. Zimmerman, you indicated in your testimony that Union
County has expended a considerable amount of taxpayer dollars in

dealing with the incinerator proposal. Can you give us an idea of

how much you have had to spend in this regard thus far?

Ms. Zimmerman. Yes, we have probably spent close to $600,000
on this so far.

We have raised our taxes also to do that.

Mr. Clinger. Has USPCI paid any application fees to the coun-
ty?

Ms. Zimmerman. Not to my knowledge. They haven't paid any-
thing at all for their permit or application fees or whatever.
Mr. CLINGER. So this has represented really a significant drain

on county resources to mount a resistance or just to ask for compli-
ance with existing law in the siting process?
Ms. Zimmerman. It has.

Mr. Clinger. Mr. Frontz, in your testimony, you indicated that
dealing with this application has caused a financial hardship on
Gregg Township. Can you elaborate on that? Has it cost money to

Gregg Township?
Mr. Frontz. Pardon me. I couldn't quite hear.
Mr. Clinger. You said the application has caused a financial

hardship on Gregg Township. In your efforts to resist the applica-
tion, has it caused a hardship and if so, what are we talking about
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in terms of how much of your resources you have had to devote to

this?

Mr. Frontz. Well, I indicated we tripled our real estate tax or
tax base there, and we don't have very much taxable real estate

in our ownership, it being in the Federal and State hands.
We also have a large segment of our population being on the

lower end of the wage-earning, job-hplding-type arena, so we just

don't have a good tax base to pull funds from for this effort. We
are committed 100 percent with the county and, in fact, we have
an agreement with the county that we subsidize their effort in

legal and other matters 25 percent.

Well, 25 percent of our small budget is a very, very significant

component, and in fact, we have not been able to in all cases pay
what we owe to the county because we just plain flat out do not
have the money.
The regulations in Act 108 stated that the DER is to reimburse

the host community to the tune of about $50,000, and with much
reluctance and a long period of delay before we ever saw that

money and, of course, it was consumed long before we ever received

it in legal costs and other costs, technical reviews and things of

that nature that we felt were necessary to get a handle on this en-

tire issue of incineration and locating it in our community.
Mr. Clinger. It just seems to me that there is an inequity or an

inequality, if you will, in dealing with these kinds of issues where
you have a deep-pockets applicant who selects an area to come into

to place a facility and suddenly the municipalities, the counties, the
local governments are faced with having to generate a great deal

of resources, having to devote a lot of time, having to raise money
and do studies pretty much without any outside assistance to com-
bat this if they feel there is a need to resist the application.

So there really is, it seems to me, an inequality in the battle, if

you will.

Mr. Frontz. It is very unequal in a sense that the way the regu-

lations are applied today as they exist, the taxpayers are paying
the costs for a private developer to go through his permitting proc-

esses. To me, that is morally and ethically wrong.
Mr. Chairman, I would like to ask one other thing, if I could, at

this moment. It was brought up by Representative Fairchild about
the prison—the civil rights complaint, and I don't think that, un-

less I am wrong, it has been entered into the record, and I would
like to ask that that document be entered into the official record

in case it has not up to this point.

Mr. Clinger. Without objection, it will be entered in the record.

Mr. Frontz. Thank you, sir.

Mr. Clinger. Well, to all of the panel, let me thank you again

for an outstanding presentation. Let me also thank you for giving

me the opportunity to chair a hearing which I am very grateful for.

I don't get this opportunity often, in fact ever, so it is a pleasure

to have that chance.
I must say that I want to again express my appreciation to

Chairman Synar for scheduling this hearing. He is very sorry that

he was not able to be here for the entire hearing, but he had an
irreconcilable conflict that kept him away.
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I also would note with disappointment, frankly, the absence of

DER. They were invited and for whatever reason they were not
able to attend, and I can assure you that everything that has been
said and submitted here today will be delivered to the Department
of Environmental Resources because, after all, they are the permit-
ting authority. They are the ones that really should have the bene-
fit, I think, of the testimony that has been presented today, both
pro and con in terms of the specific site, but also in terms of what
should the State be doing, if anything, in terms of tightening up
their own siting procedures.
We, of course, are looking at it from a Federal point of view. Ob-

viously, I am interested in having testimony as it relates to the leg-

islation which I have introduced having to do with transportation
of hazardous materials close to prisons or having to do with buffer
zones from prisons. This is a fairly specific interest that I have
been involved with, but I think my sensitivity or my consciousness,
if you will, has been raised on the whole issue, and I think it has
been very, very helpful.

I really think we have developed an outstanding record here
today and one that I think will be very helpful as we go down the
road. I would also say that, without objection, we would leave the
record open for five days for any additional material that anyone
chooses to submit.
As we have already indicated, I will have some questions to sub-

mit for the record. Again, I thank you all for being here today for

what I think has been a very productive hearing, and now I have
the honor to adjourn the committee meeting.
[Whereupon, at 1:10 p.m., the subcommittee was adjourned.]
[Additional information submitted for the hearing record follows:]
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Additional statements and letters received from the following interested parties are on file in

the subcommittee office and are available for review.

Denise Heller Wardrop, P.E., on behalf of the Union County Commissioners

Daniel L. Hering, Allenwood, PA
Gilbert J. Black, Lewisburg, PA
John H. Gerth, Montgomery, PA
Marjorie S. Gerth, Montgomery, PA
Ronald L. Bonner, Psy.D., Selinsgrove, PA
Diane R. Michalik-Bonner, Psy.D., Selinsgrove, PA
Samuel E. Cooper, Superintendent of Schools, Warrior Run School District, Turbotville, PA
William F. Kear, Watsontown, PA
Ralph McKee, White Deer, PA
David L. White, AHC, President, White Brothers Hardware, Inc. Williamsport, PA
Union County Medical Society, Evangelical Community Hospital, Lewisburg, PA
W. Sherman Doebler, Union County, PA
Jeffrey Kramm, Vice President, Kramm Healthcare Center, Inc., Milton, PA
Elizabeth G. Steward, Montgomery, PA
Donald Snyder, Watsontown, PA
James J. Rudy, General Manager, The Municipal Authority of the City of Sunbury, PA
Gayle Snyder, Watsontown, PA
John Waltman, Watsontown, PA
Ken Mertz and Connie Mertz, Danville, PA
Thomas P. Olenginski, M.D., The Arthritis Center, Williamsport, PA
Judith A. Gouldin, M.D., President, The Lycoming County Medical Society, Williamsport, PA

Margaret E. Snoddy, Allenwood, PA
Daniel F. Clark, State Representative, 82nd Legislative District, House of Representatives,

Commonwealth of Pennsylvania, Harrisburg, PA
Julie J. Richie, Lewisburg, PA
David N. Geise, President & CEO, Furman Foods, Inc., Northumberland, PA
Shirl McCarty, Furman Foods, Inc., Northumberland, PA
Carol Phelps, Washington, D.C.

Peter E. Weld, Montgomery, PA
Elizabeth R. Marsh, Lewisburg, PA
Lewisburg Prison Project, Lewisburg, PA .. r,n,-cl;r fivtlrVSfW
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Congressional Research Service

The Library of Congress

Washington. D.C- 20540

April 10, 1992

TO : Honorable Timothy Wirth and Honorable Pat Williams
Attn: Mark Grisham or David Blair

FROM Linda Schierow yfefi
Analyst in Environmental Policy

SUBJECT Boilers and Industrial Furnaces Burning Hazardous Waste

This memorandum responds to your request for specific information about:

1) amounts of hazardous waste burned in incinerators, industrial furnaces, and
boilers, 2) the amount of incinerated hazardous waste that la covered by the
EPA rule for boilers and industrial furnaces (BIFs), 3) the number of cement
kilns that are burning waste defined as hazardous in regulations (40 CFR part

261) promulgated by EPA under the authority of the Solid Waste Disposal Act
(SWDA), 4) the handling of residuals from combustion of hazardous waste, 5)

the length of time that BIFs may operate under interim status, and 6) the
impact of the BIF rule. Each ofyour questions is restated below, followed by
the CRS response. Throughout this memorandum, the term "hazardous waste"
is used to signify wastes defined as hazardous by sections 1004 and 3001 of the
SWDA-i.e., wastes regulated by EPA under subtitle C.

1. (a) For the most recent year available, what was the volume (in pounds
per year) of hazardous waste that was incinerated (alone and mixed with
other fuels) in all boilers and industrial furnaces in the United States?

Based on data obtained from EPA's Office of Solid Waste and Emergency
Response, it has been reported that cement and aggregate kilns, boilers, and
other industrial furnaces burned about 4 billion pounds (2 million tons) of
hazardous wastes in 1989.

««

1 Environmental Reporter, v. 21, Jan. 4, 1991. Washington, DC: The Bureau
of National Affairs, Inc., p. 1620.

Costner, Pat and Joe Thornton. Playing with Fire: Hazardous Waste
Incineration. A Greenpeace Report. Washington, DC: Qreenpoace U.SA., 1990.
p. 45.
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(b) Of the hazardous waste incinerated in boilers and industrial furnaces

in 1(a), what percent was burned in cement kilns?

of waste
Cement kilns reportedlyburned about 1.8 billionpounds (900,000 tons)

in 1989.* .This represents about 45% of all waste burned in BIFs.

(c) For the year used in 1(a), what was the volume ofhazardous waste (in

pounds per. year) that was incinerated in commercial hazardous waste

incinerators?

States projected that 1.3-4 billion pounds (670,000 tons) ofhazardous waste

would be incinerated at commercial facilities in 1989.*

2. (a) How much of the hazardous waste in 1(a) will be regulated by EPA's

Final Rule regarding the Burning of Hazardous Waste in Boilers and

Industrial Furnaces, 56 Fed. Reg. 7134, February 21, 1991 (the BIF rule)?

When the BIF rule was proposed in February 1991, EPA estimated fliat of

1000 boilers and industrial furnaces burning hazardous wastes, approximately

160 would eventually obtain permits under the BIF rule while approximately

600 (60%) would qualify for the small quantity burner exemption and 200

facilities would stop burning hazardous wastes.4 EPA also stated that

approximately 600 boilers (of an estimated 925 boilers) would qualify for the

small quantity exemption.* (Evidently, EPA does not expect any industrial

fumaces-i.e., small quantity burners and metal recovery furnaces-to qualify as

exempt from the BIF regulations.) Exempted boilers burn less than 1% of the

total hazardous wastes combusted in BIFs, or about 40 million pounds (20,000

tons) of hazardous waste annually according to EPA estimates.' Therefore,

EPA's Final Rule regarding the burning of hazardous wastes in boilers and

industrial furnaces may regulate as much as 3.96 billion pounds (1.98 million

tons or 99%) of the hazardous wastes burned by BIFs. However, the hazardous

waste that has been burned by the 200 facilities that are expected to stop

burning hazardous waste may or may not be combusted by other BIFs. A
portion may be diverted to commercial hazardous waste incinerators which are

not subject to the BIF rule.

1 Smith, Jeffrey D. Cement Kilns 1990: A Summary of the Industry. EI

Digest, June, 1990. p. 14.
# ,

9 Higgum, KristL The Incineration Picture Based on the Capacity Assurance

Plans. EI Digest, April, 1990. p. 22.

4 56 FR 7138, Feb. 21, 1991.

6 56 FR 7205, Feb. 21, 1991.

•Ibid.
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(b) How much of the hazardous waste in 1(a) is exempted by the BIP
rule's small quantity Incinerator exemption?

As discussed above, according to EPA estimate*, 40 million pounds (20,000
tons) of hazardous waste would be exempted annually by the BIF rule's small
quantity burner exemption. None of this waste is allowed to be acutely toxic

waste containing dioxin or derived from such wastes.7

(i) How many boilers or industrial furnaces are exempted by the BIP
rule's small quantity exemption?

EPA estimated that 600 boilers would be exempted. No estimates were
given for industrial furnaces, but because the estimated number of all BIFs to

be exempted is also 600, EPA has implied that no industrial furnaces would
qualify for the exemption.

(ii) How does the quantity exempted by the BIF rule's small quantity

exemption compare to other small quantity exemptions in Resource
Conservation and RecoveryAct regulations (e.g., is the "email* quantity

exempted about equal to, greater than, or lesser than the other small

quantity exemptions)? According to the BIF rule chart at 56 Fed. Reg.

7225, up to how many gallons of hazardous waste may be burned per
month, depending upon dilution of emissions due to stack height?

At the maximum stack height (115.0 meters or greater), a small quantity

burner may burn as much as 1,900 gallons (16,720 pounds) ofhazardous waste
each month without losing exempt status. The upper limit for small quantity

generators of hazardous waste under RCRA is much lower: 25 gallons (220

pounds) per month.* Generators of 25 to 300 gallons (220 to 2200 pounds) of
hazardous waste qualify for exemption from the most stringent rules but have
a special set of regulations that they must follow.

(c) How much of the hazardous waste in 1(a) is exempted by 56 Fed. Reg.
7142 (the BIF rule's exemption ofsmelters, boilers, and industrial furnaces

that burn hazardous waste for metals recovery)?

No data were found on which to base an estimate of the amount of waste
that would be exempted for metals recovery.

7 56 FR 7190, 7192, Feb. 21, 1991.

* Environmental Protection Agency. Understanding the Small Quantity
Generator Hazardous Waste Rules: A Handbook for Small Business. EPA/530-
SW-88-019. Washington DC: Environmental Protection Agency, Office ofSolid
Waste and Emergency Response, September, 1986. p. 7.
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3. (a) How many cement kilns in the United States are using RCRA
hazardous wastes (alone and in combination with metal-bearing dusts,

contaminated soils, and contaminated groundwater) as "ingredients' to
make cement?

Approximately 49 kilns distributed among twenty-five cement plants are
burning hazardous waste-derived fueL9 Due to the nature of the cement*
making process, it appears that all of these kilns would incorporate some
portion ofthe hazardous waste residue into the "clinker" which becomes cement.

(b) Are these kilns exempt from the BIF rule?

Cement kilns receive special treatment throughout the BIF rule. (For
example, see 40 CFR parts 266.103(b)(S)(iv), 266.104(0, and 266.104(g). 10 They
are allowed to burn hazardous waste as a fuel or solely as an ingredient in the
cement-making process.

4. (a) Commercial incinerators of hazardous waste must send their

combuBtion residuals to RCRA Subtitle C underground cells that are double
lined with Ieachate collection and return systems; does the BIF rule require
the combustion residuals from boilers and industrial furnaces that use
hazardous waste-derived fuels to be managed the same way, or does the BIF
rule 6et up a different test?

Combustion residuals from boilers and industrial furnaces that burn
hazardous waste may or may not be regulated as stringently as residuals from
commercial incinerators of hazardous waste. Combustion residuals under
specific circumstances may qualify for a special exclusion known as the Bevill

exclusion. The Bevill exclusion refers to the provision in the SWDA [section

3001(b)(3)(A)(i-iii)] that excludes from subtitle C regulation: residues from
devices that burn primarily fossil fuel, industrial furnaces that process ores or

minerals, and cemont kilns. These residues "are not considered to be hazardous
waste at this time because they require special study to determine whether they
should be regulated under subtitle C."" The Bevill exclusion does not apply
to residue from the burning of hazardous waste, however. Therefore, EPA has
determined that the protected industries no longer qualify for special treatment
unless they can prove that their use of hazardous waste has no effect on the
character of the residue they produce-i.e., the residue produced is the same
whether hazardous waste is burned or not. EPA only considers the Bevill

exclusion to be potentially applicable for residues produced when hazardous
wastes are burned in: cement kilns processing primarily raw materials, boilers

burning primarily coal, or industrial furnace* processing primarily ores or

* Cement Kiln Recycling Coalition. Cement Kiln Recycling Is Safe and
Regulated. Washington DC: Cement Kiln Recycling Coalition, 1990.

10 66 FR 7155, 7221-7222, Feb. 21, 1991.

" 66 FR 7196, Feb. 21, 1991.
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minerals. Residues from other processes—e.g., boilers burning oil or gas-are not
considered eligible for an exclusion and must be treated as hazardous waste. In

addition, the level of regulation depends on the purpose of combustion; residue

produced when burning hazardous waste for the primary purpose ofdestruction
is always covered by the more stringent landfill regulations, but BIFs burn
hazardous waste for a variety of reasons. For example, hazardous waste may
be burned to recover its energy value, for materials recovery, or as an ingredient

in the final product—e.g^ cement. To ensure that the primary purpose of

hazardous waste combustion by BIFs applying for the BeviU exclusion is

consistent with EPA's interpretation of the intent of Congress, EPA requires

that: boilers burn coal and at least 60% of the heat input to the boiler is

provided by the coal; industrial furnaces process at least 50% by weight normal
nonhazardous raw materials (i.e., ore or minerals); and cement kilns process at

least 50% by weight normal cement-production raw materials. ts

(i) If the BIF rule seta up a different test, what is it?

Hazardous waste-derived residue is subject to the stricter disposal rules for

hazardous wastes unless the owner or operator of a BIF that is otherwise

eligible for a BeviU exclusion also demonstrates that combustion of hazardous

waste does not significantly change the character of the residue. A two-part test

is used to determine the applicability of tho Boviil exclusion. The residue Is

considered to be significantly affected if both: (1) Concentrations of toxic ...

compounds [as listed in appendixVm to part 261 of the regulations in 40 CFR]
in the waste-derived residue are significantly higher than in normal (i.e.,

without burning/processing hazardous waste) residue; and (2) toxic compounds
are present in the waste-derived residue at levels that could pose significant risk

to human health."" To ensure that residues do not pose a significant risk to

human health, concentrations of nonmetal toxic constituents of concern in

waste-derived residue must not exceed the health-based levels specified in

appendix VII to part 266" or, if a consitituent of concern is not listed there,

then a limit of 0.002 micrograms per kilogram or the level of detection,

whichever is higher, is established. The concentration of metals in an extract

obtained using the Toxicity Characteristic Leaching Procedure (40 CFR 261.24)

must not exceed the levels specified in 40 CFR 266, appendix VII. EPA
determines on a case-by-case basis whether the exclusion applies for each BIF.

(ii) Is the test easy to pass? Is the test self-implemented? Is the test

self-certified?

The difficulty of the test would vary inversely with the concentration of
hazardous substances in the raw material and normal residue-*i.e., the same

a 56 FR 7227, Feb. 21, 1991.

w
Ibid.

M 56 FR 7234, Feb. 21, 1991, as amended by 56 FR 32691, July 17, 1991.
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hazardous waste-derived residue may be excluded or not depending on the
quality of the normal residue.

Yes, the test is self-implemented and self-certified, although EPA or an
authorized State may review records and seek to verify results.

(b) Does the BIF rule allow combustion residuals from hazardous waste-
derived fuels to be exempt from RCRA Subtitle C management controls
when such hazardous waste-derived fuels are co-combusted with "special"

materials exempt from Subtitle C under the Bevill amendment?

Yes, under the circumstances described in detail above, BIFs which qualify
for the Bevill exclusion ra&y be able to treat their residues as if they were not
derived from combustion of hazardous wastes.

(c) If the answer to 4(b) is yes, does the BIF rule's expansion of the Bevill
special waste exclusion comport with the intent of Congress as expressed
in the 1984 RCRA amendments? (Please see note below)

Only the Courts (or Congress, if it acts) can determine whether EPA's
actions are consistent with the intent of the Bevill amendment to the SWDA

(d) Are BIF combustion residuals from hazardous waste-derived fuels

generally more dangerous, less dangerous, or equally dangerous compared
to combustion residuals from commercial hazardous waste incinerators?

It is impossible to state generally whether the combustion residuals from
hazardous waste-derived fuels are more, less, or equally dangerous compared to

residuals from incinerated hazardous waste. It would depend on the
characteristics ofthe hazardous waste, the quality ofthe combustion equipment
and processes, and the distribution of potentially exposed human populations
In the vicinity of the combustors. Of course, similar residues in similar

concentrations, that expose similar populations present similar danger—for
example, hydrogen chloride is hydrogen chloride regardless of its source.

(e) Hazardous wastes burned in commercial incinerators must be treated

to "Best Demonstrated Available Technology" (BDAT) levels, as specified by
EPA; do hazardous wastes burned in BIFs have to be treated to the same
BDAT levels that commercial incinerators must meet?

Commercial incinerators of hazardous wastes are required to meet
performance standards specified in 40 CFR 264, subpart O. Standards require:

destruction and removal efficiency (DRE) of 99.99% for each principal organic
hazardous constituent (POHC) designated in" its permit for each waste feed;

control of hydrogen chloride (HC1) emissions; and control ofparticulate matter
emissions. The BIF rule includes identical standards. In addition, on April 27,
1990, EPA proposed (55 FR 17862) amendments to the existing hazardous waste
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incinerator standards to make them conform to the emissions standards

promulgated February 21, 1991, for boilers and industrial furnaces burning
hazardous waste. At that time, EPA proposed adding combustion standards (as

measured by emitted levels of carbon monoxide and hydrocarbons) to control

emissions of products of incomplete combustion (PICs), metals, and hydrogen
chloride and chlorine gas. These standards already apply to BIFs (with some
exceptions allowed). The BEF rule also requires BIFs to comply with
nontechnical requirements—e.g., to control fugitive emissions—that are identical

to those that currently apply to hazardous waste incinerators. ,6

»

5. (a) Does the BIF rule (at 56 Fed. Reg. 7181-7182) allow boilers and
industrial furnaces lengthy or potentially unlimited periods of interim

status? How long may interim status last?

There is no established limit for interim status, althoughEPA has indicated

that a schedule will be established based on the relative risk to health posed by
the facilities without permits. BIFs may be expected to remain in interim status

for three or four years. 16

(b) Does the BIF rule specify a date certain for all BIFs to apply for a
RCRA permit, or face loss of interim status?

There is no date certain for all BIFs to apply for a permit

(c) If there are no specific deadlines for BIFs to apply for RCRA permits,

what is the effect of unlimited interim status on the environment?

CRS is not aware of any analyses of the potential impacts of hazardous
waste combustion by BIFs during interim status. Presumably there will be
adverse impacts or permitting would be unnecessary. There is, for example, at
least a possibility that some BIFs will not meet the DRE standard while they are

interim status. Nevertheless, EPA is optimistic that the impacts will be

significantly less than those which accrued from combustion prior to the BIF
rules. EPA expects most BIFs to meet performance standards even though they
are self-implemented and self-certified because EPA believes that BIFs can
readily achieve the DRE standard of 99.99%, the characteristica of combustion
equipment and other operating parameters are documented when information
Is submitted (no later than August 21, 1991) to support an owner/operator's

personal certification of precompliance with performance standards other than
the DRE standard (which only applies to permitted facilities), and tssts

demonstrating compliance must be conducted and the results reported to EPA

w 56 FR 7137, Feb. 21, 1991£5 FR 17865, Apr. 27, 1990.

•' Garg, Shiva. U.S. Environmental Protection Agency, Office of Solid
Waste. Personal communication, April 7, 1992.
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before August 21, 1992 (or 1993 if tbey file for an automatic extension).17

Failure to meet any of these deadlines requires the facility to close.

(i) How do interim status operations compare to permitted

operations at commercial incinerators?

The General Accounting Office recently completed a report on this topic

entitled "Hazardous Waste Incinerator Operating Regulations and Belated Air

Emission Standards".M In general, GAO noted that the interim regulations mn
generic while permits establish specific requirements suited to each facility and
location. Specifically, GAO identified the following major differences between

the regulations applicable to incinerators with interim status and those that

apply to permitted facilities:

• Permitted incinerators must conduct trial bums that meet
performance standards, while interim status incinerators are not

generally required to do so.

• Permitted incinerators must continuously monitor operating

conditions and maintain extensive monitoring records, while interim

status incinerators must monitorconditions only every 15 minutes and
are not required to maintain monitoring records.

• Permitted incinerators mustmeetwaste analysis requirements thatare

more specific and extensive than those for interim status incinerators.

• Permitted incinerators must store hazardous waste containers in a
containment system, while interim status incinerators are not required

to do so.

(ii) Are the differences between interim status and permitted

operations at commercial incinerators similar to the differences

between interim status and permitted operations of BIFs that use

hazardous waste-derived fuels?

The BIF interim regulations, like the incinerator interim regulations, lack

the specificity of requirements that are written into permits. However, BIF

operators and owners are given detailed guidance on how to implement the

general requirements. For example, owner/operators are instructed about how

" 66 FR 7146, 7191, 7213-7220, Feb. 21, 1991.

'• U.S. General Accounting Office. Hazardous Waste Incinerator Operating

Regulations and Related Air Emission Standards; Letter of Oct. 16, 1991.

GAO/RCED-9221. Washington, 1991.
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to select stack height and emission limits based on standard criteria which are

given in appendices to the regulations."

BIFs operating under interim conditions are not required to ensure that

combustion is 99.99% efficient in destroying and removing hazardous organic

constituents of the waste. Demonstration of that level of DRE is necessary

during the trial burn which establishes conditions for the BIF permit. Concern
about this discrepancy might be tempered by the prohibition against the burning
ofdioadn-listad wastes (which would require a DRE of 99.9999% for a permitted
facility) in the interim regulations.10

Monitoring and recordkeeping requirements for interim status and
permitted BEF» are identical. Owners/operators of BIFs that are burning
hazardous waste must monitor and record feed rates and composition of

hazardous waste, other fuels, industrial furnace feedstocks, and feed rates of

ash, metals, and total chlorine as necessary to ensure conformance with the

certification of precompliance, certification of compliance, or permit. Carbon
monoxide, oxygen, and hydrocarbons (if applicable) must be monitored on a
continuous basis prior to release. Visual inspections ofequipment and sampling
and analysis of the hazardous waste and stack gas emissions at the request of

the Director also must be conducted. An automatic hazardous waste feed cutoff

system and alarm must be installed and operational [40 CFR 266.103Q)]. All

monitoring and inspection data must be recorded, and the records must be
placed in the operating log until closure of the boiler or industrial furnace unit

[40 CFR 266.103(k)].

Permitted BIFs must meet waste analysis requirements that are more
specific and extensive than those for interim status BIFs.

Storage requirements for hazardous waste-derived fuel are those

promulgated for incinerators in part 264 for permitted facilities and in part 265

for interim facilities. However, owners/operators of facilities that are exempt
from BIF standards because they are small quantity burners of hazardous
wastes generated on-site are allowed to store mixtures of hazardous waste and
primary fuel to the BIF in tanks that feed the mixture directly to the burner.

Storage prior to mixing remains subject to the requirements of the applicable

provisions of 40 CFR, subparts A through L of either part 264 or part 265
(depending on facility status) and part 270.

(d) Is there a deadline for BIFs to conduct a trial burn to demonstrate the

crucial 99.99% destruction and removal efficiency (DRE) standard for

principle organic hazardous compounds CPOHO? '

'

The trial burn demonstrates that specific operating conditions of the
combuster achieve compliance with all performance standards, including the

" 56 FR 7226, Feb. 21, 1991.

40 CFR 266103(a)(3).
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DKE stanadard—i.e., the trial burn is used to establish the conditions that will

be written into the permit. There is no deadline for a trial burn.

There is a deadline for BIFs to conduct compliance testing which consists

of one or more trial runs of the combustion device for the purpose of collecting

data to verify conformance to the applicable performance standards other than

DRE. These tests are designed, implemented, monitored, and certified by the

owner/operator who must provide detailed descriptions of the test protocols to

the responsible authorities (State or Federal Government agency). Compliance

tests must be run before August 21, 1992 (or 1993 ifthe automatic extension of

the deadline is applied for).

(i) Is a trial burn required during the BIF rule's period of interim

status?

A trial bum is only required before submission of the Part B RCRA
permit21

(ii) Is there any other way to guarantee that the crucial 99.99% DRE
standard is being met, other than the successful completion of a trial

burn at a specific facility?

EPA attempts to guarantee that the 99.99% DRE standard for emissions

of principle organic hazardous compounds (POHC) is met by requiring

owners/operators: to use best engineering practices to set operating conditions

for compliance tests that are likely to meet performance requirements; to certify

in writing that their facilities are in compliance with other standards; and to

provide EPA with detailed information about the operating conditions,

procedures, waste stream, and other aspects of the facility and its operations

that are crucial to performance. In addition, EPA (or the authorized State

agency) evaluates submitted information and periodically inspects each facility.

6. (a) What is the economic effect of the BIF rule upon BIFs that use

hazardous waste-derived fuels. Did EPA deem it major or minor?

EPA estimated that the aggregate, annual, after-tax cost of compliance to

firms would be $10.3 million. Other estimates were calculated using a variety

ofassumptions, and these produced higher cost estimates. However, no estimate

exceeded a cost of $100 million annually. EPA deemed these BIF rules minor.

(b) Was the economic impact of the BIF rule ofsufficient magnitude that

it required EPA to conduct a Regulatory Impact Analysis?'

'

No, the impact of the rule was deemed by EPA to be minor and no

Regulatory Impact Analysis was prepared.

11 66 FR 7189, Feb. 21. 1991.
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(c) At 56 Fed. Reg. 7205, EPA estimates that the cost of the rule to the
total number of affected BIFs will only be $10.3 million per Tear, after

taxes. Does this figure average out to a per-BIF facility expenditure ofonly
$52,000 per year?

If there are 1000 facilities and the cost is spread evenly among them, the

per facility cost would be $10,300. If the cost is borne only by the 150 facilities

expected to be covered by the rule, the per facility cost would be $68,666.

(d) What would be the economic impact of requiring BIFs that use
hazardous waste-derived fuels to comply with the same regulations that
commercial hazardous waste incinerators must meet; about how much
would it cost per facility per year?

Precise predictions about economic impacts of alternative regulations are

not possible. Preparation of a meaningful range of estimates given alternative

sets of assumptions would require a level of detail that is beyond the scope of
the present analysis. Moreover, access to the data and technical information
needed to support such an analysis is not readily available to CRS.

In general, it appears that the performance standards relating to emissions

for BIFs and incinerators will be almost the same when the incinerator

amendments became final. At the moment, the BIF standards are more
stringent. Thus, the economic impact of changes to BIF regulations should be
negligible with respect to performance standards for emissions.

Greater cost would be expected to be associated with a revision to the BIF
rule that would eliminate the major difference between regulations that apply
to BIFa and incinerators—the classification of combustion residue. EPA is

conducting a study now to estimate the economic impact of managing BIF ash
as hazardous waste.22

(e) If the answer in 6(d) would cost more than the BIF rule, could this

extra cost be passed along to generators of hazardous waste in the same
way that commercial incinerators pass along their costs ofcompliance with

RCRA Subtitle C to their generators?

Yes, any cost could be passed along to generators if they are known.
However, most burners of hazardous waste are generators of the waste they

burn. In other cases, there is an Intermediary fuel blender who collects waste
from generators and distributes to burners. This arrangement might complicate

efforts to pass on costs.

I hope that you find this Information useful. Please call me at 7-7279 if I

can be of further assistance.

a Qarg, Shiva. U.S. Environmental Protection Agency, Office ofSolid Waste.
Personal communication. April 7, 1992.

TOTAL P. 12
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